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MITACSHARA. 


Page 13, tlie 6th line from bottom, for “ Usans” read u Usana.” 
Pago 16, last line, for “ Nnresda” read “ Nareda.” 

Page 19, side heading for “ Sect. III.” read “ Sect. I.” 

Page 21, side heading for 44 Sect. Ill,” read 44 Sect. II . :19 

Page 23, side heading for 41 Seot. III.” read “ Sect II.” 

Page 23, line 13, for “hoi” read 44 hold.” 

Page 32, line 6, for 44 person” read “ persons.” 

Page 38, line 1, for “brith” rend “ birth.” 

Page 63, lino 11, for ‘ c patrimony ” read “ partition ” 

Page 79, line 1, for “ sens ” rend “ sons.” 

Page 111, line 9, after “shares” read “or three.” 

Page 138, line 32, for “meaning” read “moaning.” 


ADDENDA. 


Page 9, read note, # read for t, and viee versa. 

Page 11, read notes * and t, for notes * and + of page 12. 


APPENDIX. 


Page 2, line 24, for 44 Shastars” read 44 Shastrees.” 

Page 10, the para, between 59 aud 60 should be “59 a.” 

Page 19, line 13, read “4” before “ Wym. ’ 

Page 19, the para, between 104 & 106 should benumbered “105a.” 
Page 34, the para, between 6 and 7 should be numbered “6a.” 
Page 34, the para, line 30 from the top should be numbered 44 8.” 
Page 38, lines 3 and 4, for “decease .read “ disease.” 

Page 39, line 8, read “2” before WxQa. 

Page 44, first line for “ 7” read “ 6. 

Page 46, last line, read “ 2 ” before Wvm. 

Page 56, last para should be numbered “ 78a.” 

Page 60, line 20, read “4” before Wym. 

Page 63, line 30, read “ 4 ” before Wym. 

Page 71, line 17, read 44 3 ” before Wym. 

Page 86, line 26, omit the word 44 unfounded.” 



PREFACE. 


With a view to give an extensive list of the Sapindas 
and Bandhus, and their order of succession according 
to the Western School, the Editors have undertaken 
to compile a new edition of Oolebrooke’s translation 
of the chapter on Inheritance, of the Mitacshara, together 
with translations from such other parts of the Mitacshara 
and other works of Hindu Law as treat of the Sapindits 
and Bandhus. The Editors have carefully avoided putting 
in translations from works of doubtful authority, or such 
as would not be generally recoguiseu as an authority by the 
Western Schools. The doctrines of the sages who 
wrote on law at different times are to this clay recognised 
as authorities by all the Schools of Law in India, the 
difference being in the different interpretation put upon 
them by their several commentators. 

Yajnyawaleya of Mithila, whose doctrines, as published 
by oue of his disciples, form the text of the Mitacshara, was 
one of the several sages who, from time to time, gave laws 
to the people of the land. The texts of each of these 
are of as great an authority in Bengal as they are in every 
other part of India. That these sages flourished, at different 
times and in different countries, cannot be a matter of 
doubt. It appears that Yajnyawaleya flourished in the 
Mithila country in the beginning of the Tretta Yoga at 
the time of Januk Raja,—a fact easily discovered °from 
his own works, Parasura was the lawgiver of the Kali 
Yoga, and flourished in the latter part of Dwapura, can 
be gathered from the fact of his being the father of the 
sage Vyasa. That he was the lawgiver of the Kali Yoga, 
Gautama of the Tretta Yoga, Sancha and Lic'hita of The 
Dwapura, and Menu of the Sutta Yoga, is found in the 
following verse of the P&rasur& Mad Labi :— 

^ tlTHTC;; *«?}: II 
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But when and where the other sages gave their laws 
is unknown. Their names alone can be gathered from 
a verse of the Mitacshara;— 

WIT UTO m fafTRT ^ I 

ITcTfflVt I! 

Menu ; Atri; Vishnu ; Harita ; Yajnyawaleya ; (Tsh&na : 
Angira, Yara&; Apastamba; Samvarta; Katyayana ; Vriha- 
spati Pavasara; Vyas&; Sancha; Lic’hitA; D&cshA, Gautama; 
Satatappa; Vasisht’ha, are the promulgators of the 
’Dharma Shastras. 

The names of the other sages are found in the Pur&n&s 
Marichi; Pulastya Prakheta; Bhrigft; Narada; Kasyap4; 
Viswamitra ; Devala ; Rishyasringa ; Gargya ; Baudhayana; 
Pait’hinasi; Jabali ; Sumantu ; Parask&ra; Locacshi; 
and Kuth&mi. 

Pundit Vabasankara Vydyar&tna says that their Insti¬ 
tutes are collected in a work called the Shafc’trinshuu 
M&t'tung. 

The portions translated from the Mitacshara, Nirnaya 
Sindhu, Viramitrodaya, and other works will, it is 
hoped, be of some service to the profession. Up to this 
time no exhaustive list of the S&pindas, Samonodakas, or 
of the Bandhus has been attempted. That the verse of the 
Mitacshara * is only illustrative, and not exhaustive, 
stands to reason, and is borne out by several verses in the 
Acharadhaya. It is also supported by a decision of the 
Privy Council f as also by another decision of the High 
Court of Calcutta. J 

It would, indeed, be unreasonable to think that, while 
the author carefully enumerates the individuals up to 
fourteenth degree in the ascending line, who are Sapindas 
and Samonodakas, many of whom could not, by any possi¬ 
bility, be alive to inherit the property of their progeny, 
he would leave out from the line of inheritance such of 
the Ootrajd as may be living at the time of the death of 

* Mit. Ch. II, Sec 5, v. J. 

f See Gridhari Lai Roy vs. The Government of Bengal. 1 B. L. B., 
P 0., p. 44. 

X Amrita Kumari Debi vs. Lakhiuarain Chuckerbutiy. 2 B and K. 
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the deceased proprietor. Besides, according to the defini¬ 
tion of Sapindas, as given in the Acharfidhaya, and from 
the mention that the word wherever it occurs in the Book 
is to be of the same import, it would appear that the word 
Sapinda, as used in Ch. XI, See. 5, v. 5, means one related 
in body through one who happens to be within the sixth 
line of ascent from the father, or the sixth line of descent 
from the man himself, or the fifth line of ascent on the 
mother's side. According to the text, it would seem that 
the descendants have been excluded, and only the sons 
and grandsons of any one of the ancestors up to the 
seventh degree have been included. If this be considered 
correct, none hut the sous and grandsons of any ono 
of the S&mauod&kfts (or those connected by libation of 
water), or by body, from tbe eighth to the fourteenth 
ancestor, can take the heritage. But it is not possi¬ 
ble, according to the course of nature, that the ancestor in 
the fourteenth degree, or his son or grandson, would be 
living at the time of the death of a person distant from 
himself by fourteen, thirteen, or twelve, degrees of 
descent. It would be idle to think that the legislator ever 
contemplated that the fourteenth ancestor would remain to 
claim the inheritance of his descendant in the fourteenth 
degree, so that it is only reasonable to think that the author 
meant to include the descendants of such ancestors down to 
a decree where a common ancestor would be supposed 
to partake of the funeral oblation or libation of water 
offered by any of his other descendants as well as 
that, of tbe deceased, if offered by him in his lifetime. 
In the PdrdmrA Mddhavu “the relation of a 
SApindd is said to exist whenever the same 
lineage or consanguinity is found to exist.’ In that case, 
a c/reat grandson is a SBpindtl, but he is nowhere enumer¬ 
ated as heir in the Mitacshara. Accordingly, the great 
grandson of the great grandfather is a Sapinda. Accord¬ 
ing to the Nirnmja Sindhoo, an uncle and a nephew are 
Supi'nd&e, as he who shares in the oblation offered by the 
uncle partakes also of that offered by the nephew. So he 
whose oblation is shared by the manes of any ancestor is 
a S&pind& to one whose oblations are likewise shared by 
the same ancestor. Similarly, Samanodakas are not 
only the ancestors from the eighth to the fourteenth 
degree, and their sons and grandsons, but those whose offer 
of libation is shared by a common ancestor are Samanodakas 
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to one another. Consequently, the fourteenth in descent from 
the first S&ma/nodak& and the thirteenth in descent from 
the man himself, are his S&manod&kas, for in the one the 
fourteenth ancestor shares in the libation offered by his 
descendants of equal degree, and the father of the man 
partakes of the libation offered by the man himself and 
his descendants in the thirteenth degree. A man’s 
descendants in the fourteenth degree would l>e his 
Samanod&ka, for he himself partakes of the libation 
offered by his descendants. Of course, in inheritance, the 
same rule would hold. If benefit conferred be the 
cause of inheritance, then the person who confers 
that benefi t, takes the inheritance in the order of its merits, 
and of the number of immediate ancestors who may be 
so benefited. According to the Shastras, the Pinda, or 
funeral cake, confers the greatest benefit on the manes of the 
dead. Therefore those who confer the funeral cake to the 
man himself and his ancestors, or to the manes of such of his 
ancestors as would have partaken of the funeral cake 
offered by himself, are partakers of his wealth ; those 
nearer in blood, that is, those whose oblations would be 
shared by a larger number of the man’s immediate ances¬ 
tors, would succeed first, and so in order those who are 
more remote, that is, those whose oblations would be shared 
by a less number of the man's ancestors. Accordingly, in 
the second order of merit come the Samanodakas; they 
can offer only libation of water, and not funeral oblations. 
As conferring less !>enefit, they come next in order, and 
according as a greater or smaller number of the man’s 
immediate ancestors are benefited, so should their rank be 
assigned in the succession. A man’s connection to the family 
of bis mother is also to the fourth in ascent from the 
mother herself. But the fourth ancestor of the mother could 
by no possibility be living to claim the inheritance of his 
great grandson’s grandson’s property, nor could his grand¬ 
son be expected to live to succeed to the property of 
his cousin’s granddaughter’s son. Hence the inference 
is irresistible, that the author by enumerating the persons 
in the ascending line and their descendants in the third 
degree, meant not to be exhaustive but only illustrative. 
That the line of Sapindas would extend further stands to 
reason, and is borne out by the texts not only of the 
ilitacshara itself, but of the others of the sages whose 
authority cannot be questioned. 
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We have made, an attempt to give as extensive a list of 
the Sapindas as we have been able, t hat there may be 
others who would come under the head of Sapindas o 
Samancdakas or Bandhus than those enumerated, in the 
table of succession, is not doled. Ihe table of succession, 
as given here, has been revised by Pundit Bhavashankai.i 
Vyilyanitna, and hears his sanction. 

‘An attempt has been made by the editors to compile 
a Synopsis of the law as contained in Colebrooke s transla¬ 
tion, upon the basis of right of property time when and 
the manner in which partition may take place, and the 
order of succession to the property of a deceased owner. 

In the Appendix, notes of cases up to date have been 
<nven with references to the books in which they are re- 
ported. As some volumes of the Weekly Reporter were 
contemporaneous with Wyman's Reporter, references have 
been given to both the works when the same case happen¬ 
ed to bo reported in both. 

We have to acknowledge with grateful thanks the labor 

and trouble taken by Pundits BhftvAsbaokara Vydy&ratna 
and WoomesM Chandra Sheromom, whose assistance has 
been of great service to us iu the translation of the inher¬ 
ent Sanscrit texts not found in Colebrooke, and in the com¬ 
pilation of the table of succession. 

We have also to thank Baboo Peary MohunBanerme, 
Government Pleader of the High Court, N. W. P., or ns 
valuable aid iu the selection of the cases, and in the revi¬ 
sion of the work while in the press. 
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PREFACE BY COLEBROOKE \/ y 



TO HIB EDITION OF THE 

DAYA BIIAGA AND THE MITACSHARA. 

1810 . 


No branch, of jurisprudence is more important than the 
law of successions or inheritance ; as it constitutes that 
part of any national system of laws, which is the most 
peculiar and distinct, and which is of most frequent use 
and extensive application. 

In the law of contract*, the rules of decision, observed 
in the jurisprudence of different countries, are in general 
dictated by reason and good sense; and rise naturally, 
though not always obviously, from the plain maxims of 
equity and right. 

As to the criminal law, mankind are in general agreed 
in regard to the nature of crimes: and, although some 
diversity necessarily results from the exigencies of different 
states of society, leading to considerable variation in the 
catalogue of offences, and in the scale of relative guilt and 
consequent punishment, yet the fundamental principles 
are unaltered, and may perhapvS be equally traced in every 
known scheme of exemplary and retributive justice. 

But the rules of succession to property, being in their 
nature arbitrary, are in all systems of law merely conven¬ 
tional. Admitting even that the succession of the offspring 
to the parent is so obvious as almost to present a natural 
and universal law ; yet this very first rule is so variously 
modified by the usages of different nations, that its applica¬ 
tion at feast must be acknowledged to be founded on 
consent irather than oil reasoning. In the laws of one 
people, the rights of primogeniture are established; in 
those of another, the equal succession of all the male 
offspring prevails; while the rest allow the participation 
of the female with the male issue, some in equal, others in 
unequal proportions. Succession by right of representa¬ 
tion, and the claim of descendants to inherit in the order of 
proximity, have been respectively established in various 
nations, according to the degree of favour with which 
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they have viewed those opposite pretensions. Proceeding 
from linear to collateral succession, the diversity of laws 
prevailing among different nations, is yet.greater, and still 
more forcibly argues the arbitrariness of the rules. Nor 
is it indeed practicable to reduce tlie rules of succession, as 
actually established in any existing body of law, to a 
general or leading principle, unless by the assumption ol 
some maxim not necessarily nor naturally connected with 
the canons of inheritance. 

In proportion, then, as the law of successions is arbi¬ 
trary and irreducible to fixed and general principles, it is 
complex and intricate in its provisions ; and requires, on 
the part of those entrusted with the administration ot 
-justice, a previous preparation by study ; for its rules and 
maxims cannot be rightly understood, when only hastily 
consulted as occasions arise. Those occasions are of daily 
and of hourly occurrence; and, on this account, that 
branch of law should be carefully and diligently studied. 

In the Hindu jurisprudence in particular, it is the branch 
of law which Specially and almost exclusively merits the at¬ 
tention of those who are qualifying themselves for the line of 
service in which it will liecome their duty to administer jus¬ 
tice to our Hindu subjects, according to their own laws. 

A vory ample compilation on this subject is included 
in the Digest of Hindu Law, prepared by Ja'gannatha 
under the directions of Sir William Jones. But copious 
as that work is, it does not supersede the necessity of further 
aid to the study of the Hindu law of inheritance. In 
the preface to the translation of the Digest, I hinted an 
opinion unfavorable to the arrangement of it, as it has 
been executed by the native compiler. I have been con¬ 
firmed in that opinion of the compilation, since its publica¬ 
tion ; and indeed the author’s method of discussing to¬ 
gether the discordant opinions maintained by the lawyers 
of the several schools, without distinguishing in a intelligi¬ 
ble manner which of them is the received doctrine of each 
school, but on the contrary leaving it uncertain whether 
any of the opinions stated by him do actually prevail, 
or which doctrine must now be considered to be in force 
and which obsolete, renders his work of little utility to 
persons conversant with the law, and of still less service to 
those who are not versed in Indian jurisprudence; specially 
to the English reader, for whose use, through the medium 
of translation, the work was particularly intended. 
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Entertaining this opinion of it, I long ago undertook a 
new compilation of the law of successions with other 
collections of Hindu law, under the sauction of the Govern¬ 
ment of Bengal, for preparing for publication a Supple¬ 
mentary Digest of such parts of the law as I might consi¬ 
der to he most useful. Its final completion and publication 
have been hitherto delayed by important avocations ; aucl 
it has been judged meantime adviable to offer to the public, 
in a detached form, a complete translation of two works 
materially connected with that compilation. 

They are the standard authorities of the Hindu law of 
inheritance in the schools of Benaves and Bengal res¬ 
pectively ; and considerable advantage must be derived to 
the study of this branch of law, from access to those 
authentic works, in which the entire doctrine of each 
school, with the reasons and arguments by which it is 
supported, may be seen at one view and in a connected 
shape. 

In general compilation, where the authorities are greatly 
multiplied, and the doctrines of many different schools, 
and of numerous authors are contrasted and compared, the 
leader is at a loss to collect the doctrines of a particular 
school, and to follow the train of reasoning by which they 
are maintained. He is confounded by the perpetual con- 
fiict of discordant opinions and jarring reductions; and 
hy the frequent transition from the positions of one sect to 
the principles of another. It may be useful, tlieD, that such 
a compilation should be preceded by the separate publica¬ 
tion of the most approved works of each school. By 
exhibiting in an exact translation the text of the author, 
with notes selected from the glosses of his commentators, or 
from the works of other writers of the same school', a 
correct knowledge of that part of the Hindu law, which 
is expressly treated by him, will be made more easily 
attainable, than by trussing solely to a general compilation. 
The one is best adapted to preparatory study ; the other 
may afterwards be profitably consulted, when a general, 
but accurate knowledge has been thus previously obtained 
by the separate study of a complete body of doctrine. 

These considerations determined the ‘publication of the 
present volume. It comprehends the celebrated treatise 
of Ji mu TA-VA'HANA on successions, which is constantly 
cited by the lawyers of Bengal under the emphatic title of 
L ay a-Aug a or “ inheritance ; ” and an extract from the 
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still more celebrated Alitdcshard , comprising so much of 
this work as relates to inheritance. The range of its 
authority and influence is fiir more extensive than that of 
Ji'mu'ta-va'hana’s treatise; for it is received in all the 
schools of Hindu law, from Benares to the southern 
extremity of the peninsula of India , as the chief ground¬ 
work of the doctrines which they follow, and as an 
authority from which they rarely dissent. 

The works of other eminent writers have, concurrently 
with the Alitdcshard , considerable weight in the schools of 
law which have respectively adopted . them ; as the 
Smriti Chandricd * * * § in the sou tin of India; the Gkintd- 
mani, Retnacam and Vivddd-chandrd f in Mithild ; 
the Viramitrddaya and Camala'cara l at Benares , 
and the Mayuc’ha§ among the Marahditas ; but all 
agree in generally deferring to the authority of the 
Mitdcshardy in frequently appealing to its text, and in 
rarely, and at the same time modestly, dissenting from 
its doctrines on particular questions. The Bengal school 
alone, having taken for its guide Ji'mu'ta-v'a'hana's 
treatise, which is, on almost every disputed point, opposite 
in doctrine to the Alitdcshard, has no deference for its 
authority. On this account, independently of any other 
considerations, it would have been necessary to admit into 
the present volume either his treatise, or some one of the 
abridgments of his doctrine which are in use, and of which 
the best known and most approved is Raghunandana's 
J)dya4ativa . But the preference appeared to be decid¬ 
edly due to the treatise of J i'mu'ta-va'hana himself; 
as well because he was the founder of this school, being 
the author of the doctrine which it has adopted; as 
because the subjects, which he discusses, are treated by 
him with eminent, ability and great precision; and for 
this further reason, that quotations from his work, or 
references to it, which must become necessary in a general 


* By Df/va^d'a-BH \tYa. This excellent treatise on judicature is of 
groat and almost paramount authority, as I am informed, in the countries 
occupied by the Hindu nations of Dr&vird, Tailauga and Carndtd inhabiting 
the greatest part of the peninsula or Tkhhin.. 

Vivddu Chitua'inatii, Vyamhtim Chintami* V i and other treatises of Jaw 
by WCHK8FATI Mis'ka. Vivadu Re/ndcara, Vyavuhdra Retmcara and 
other compilations by panditax employed by Chan'pe's'i'var a ; Vivdaa 
Chandra by Misarv Mis'ka or rather by his aunt Lac’HIMA or TjAC.shmi Df'vi. 

X ViramUrodayu, an ample and very accurate, digest by Mitba Misha. 
Virdd.ad&iidava and other works of Oamala'caua. 

§ Vyavahd’ra-Mayu'cha and other treatises by Ni'mcaKTUA. 
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compilation of the Hind'll lav/ of inheritance, can be 
but very imperfectly intelligible without the opportunity 
of consulting the whole text of his close reasoning and 
ample disquisitions. 

Having selected, for reasons which have been here ex¬ 
plained, the Ddya~bhaga of Ji'mu'ta-va'hana and the 
Mitdcshard on inheritance, for translation and separate 
publication, I was led in course to draw the chief part of 
the annotations necessary to the illustration of the text, 
from the commentaries on those works. Notes have been 
also taken from original treatises, of which likewise brief 
notices will be here given, that their authority may be 
appreciated. 

In the selection of notes from commentaries and other 
sources, the choice of them has not been restricted to such 
as might be necessary to the elucidation of the subject 
as it is exhibited in the English version ; but variations 
in the reading and interpretation of the original text 
have been regularly noticed, with the view of adapting 
this translation to the use of those who may be induced 
to study it with the original Sanscrit text. The mere 
English reader will not be detained by these annotations, 
which he will of course pass by. 

Having verified with great care the quotations of authors, 
as far as means are afforded to me by my own col¬ 
lection of Sanscrit law books (which includes, I believe, 
nearly all that are extant); I have added at the foot of 
the page notes of reference to the places in which the 
texts are found. They will be satisfactory to the reader, 
as demonstrating the general correctness of the original 
citations. The inaccuracies, which have been remarked, 
are also carefully noticed. They are few and not often 
im portant. 

The sources from which the annotations have been 
chiefly drawn, are the following :— 

The commentary of S'jri'crishn'a Terca'lanca'ra on 
the Ddyabhdga of Ji'mu'ta-va'hana has been chiefly 
and preferably used. This is the most celebrated of the 
glosses on the > t It is the work of a very actue logician, 
who intertv h author aud reasons on his arguments 

with g r c ‘by and precision ; and who always illus¬ 
trates < : generally confirms its positions, but not 

unf ifies or amends them. Its authority has 

lx ground in the schools of law throughout 
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Bengdl ; and it has almost banished from them the other 
expositions of the Ddya-hh&gco ; being ranked, in general 
estimation, next after the treatises of JI'Mu'TA-VA'HANA 
and liAGHUNANDANA. 

An original treatise by the same author, entitled Daya- 
crama-sangraka , contains a good compendium of the law 
of inheritance according to J j'mu'ta-va'hana's text, as 
expounded in liis commentary. It has been occasionally 
quoted in the notes; its authority being satisfactorily 
demonstrated by the use which was made of it in the 
compilation of the Digest translated by Mr. Halhed ; 
the compilers of which transcribed largely from it, though 
without acknowledgment. 

The earliest commentary on 3 i'mu'ta-va'iiana is that 
of S'rinaVha A'cha'rya Chu'd'a'man'i. It has been 
constantly in S'ri'crishn'a’s view, who frequently copies 
it; but still oftener cites the opinions of OHTj'i/a'man I to 
correct or confute them. Notwithstanding this frequent 
collision of opinions, the commentary of Chu'd a'man'i 
must be acknowledged as, in general, a very excellent 
exposition of the text; and it has been usefully consulted 
throughout the progress of the translation, as well as fur 
the selection, of explanatory notes. 

Another commentary, anterior to S'rTchrishna's, but 
subsequent to Chu'd'a'majn'i’s, is that of Achyuta 
Chackavarti' (author likewise of a commentary on 
8'rddd’ha Viveca.) It is in many places quoted for refu¬ 
tation, and in more is closely followed by S'ni'CRiSH- 
n'a, but always without naming the author. It contains 
frequent citations from Chu'd'a'man'i, and is itself quoted 
with the name of the writer by Mahe's'wara. This work 
is upon the whole an able interpretation of the text of 
Ji'mu'ta-va'uana, and has afforded much assistance in 
the translation of it, and furnished many notes illustrat¬ 
ing its sense. 

The commentary of Mahe's'wara is posterior to those 
of Chu'd'a'man'i and of Achyuta, both of which are 
cited in it; and is probably anterior to S'ri'crishn'a’s, 
or at least nearly of the same date, if ^ information 
concerning these authors be correct;* ’ ?v appear 


* Great-grandsons of both those writers were liv 
grandson (daughter’s son) of S'ri'cMvSHn'a was alive i 
ijuontly must have lived in the first’ part of tho IP 
modern writers ; and S'ui'CRiSHXA is apparently the n 


nd the 

.. ^jnse* 
are 


* 
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to have been almost contemporary; but MaiieVwara 
seemingly a little the elder of the two. They differ greatly 
in their expositions of the text, both as to the meaning 
and. as to the manner of deducing the sense: but neither 
of them affords any indication of his having seen the 
other's work. A comparison of these different and indepen¬ 
dent interpretations has been of material aid to a right 
understanding and correct version of obscure and doubtful 
passages in Ji'mu'ta-va'hana’s text/ 

Of the remaining commentaries, of which notices had 
been obtained, only one other has been procured. It bears 
the name of Rag HUN and ana, the author of the Smriti- 
tatwa, and the greatest authority of Hindu law in the 
province of Bengal . In proportion to the celebrity of the 
writer was the disappointment experienced on finding reason 
to distrust the authenticity of the work. But not being 
satisfied of its genuineness, and on the contrary suspecting 
it strongly of bearing a borrowed name, I have made a 
very sparing use of tins commentary either in the version 
of the text or iu the notes. 

The Bdya-tatwa or so much of the Smvili-tativa as 
relates to inheritance, is the undoubted composition of 
Raghitnandana ; and, in deference to the greatness of the 
author’s name and the estimation in which his wqjrks are 
held among the learned Hindus of Bengal , has been 
throughout diligently consulted and carefully compared 
with Jl'MU'TA-VA'HANA’s 1 treatise, on which it is almost 
exclusively founded. It is indeed an excellent compen¬ 
dium of the law. in which not only Ji'mu'TA-VA'hana’s 
doctrines are in general strictly followed, but are common¬ 
ly delivered in bis own words in brief extracts from his 
text. On a few points, however, RAGHUNANDANA has 
differed from his master; and in some instances he has 
supplied deficiencies. These, as far as they have appeared 
to be of importance, have furnished annotations,; for 
which his authority is of course quoted. 

A commentary by Ca's'ira'ma on Raghdnandana’s 
Ddya-tatwa, has also supplied a few annotations, and has 
been of some use in explaining Ji'mu'ta-va'hana’s, com¬ 
mentators, being written in the spirit of their expositions 
of that authors text, particularly S'iu'crishn'as gloss, 
and often in the very words of that commentator. 

The Ddya-rahsya or timriti-ratnd vali of Ra'mana'- 
tha Vidya'-Va'che'SPATI, having obtained a considerable 
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decree of authority in some of the districts of Bengal, 
has been frequently consulted, and is sometimes quoted 
in the notes. It is a work not devoid of merit: but, sis it 
differs in some material points from both J i'md'ta- 
va'hana and Raghunandana, it tends too much to un¬ 
hinge the certainty of the law on some important questions 
of very frequent recurrence. r I he same author has written 
a commentary on Ji'mu'ta-va'hana’s Ddya-bhagd, and 
makes a reference to it at the dose of his own original 
treatise. My researches, however, and endeavours to 
procure a copy of it, have not been successful. I should 
else have considered it right to advert frequently to it 
in the illustrations of the text. 

Other treatises on inheritance according to the doctrines 
received in Bengal, as the Ddya-'nimya of S El cara 
Bhat't'a'cha'rya and one or two more which have iallen 
under my inspection, are little else than epitomes of the 
work of Raghunanoana or of Ji'mu'ta-va'hana : and on 
this account have been scarcely at all used in preparing 
the present publication. . 

The remaining names, which occur m the notes, are of 
works or of their .authors belonging to other schools. 
These are rarely, I may say never, cited, unless for varia¬ 
tions in the reading of original texts of legislators ; except¬ 
ing only the Viramitrddaya of Mitra-MIS'ra ; from 
whose work a few quotations may bo found in the notes, 
contradicting passages of the text. This author, in the 
compilation mentioned, uniformly examines and refutes 
the peculiar doctrines maintained by J j'mu'ta-va HAKA 
and Raghitnandana : but it did not fall within the design 
of the present publication to exhibit the controversial 
arguments of the modem opponents of the Bengal school; 
and quotations from his work have been therefore sparingly 
inserted in the notes to JiWtA-va'hANA’s treatise. , 

The commentaries on the Mitdcshard of V ijnya ne s - 
WARA are less numerous. Of four, concerning which I 
have notices, two only have been procured. The Subod - 
Uni by Vis'wf/s'wara BhatVa ; and a commentary by 
a modern author, Ba'lam Bhat , t a. 

The Subod'hini is a collection of notes elucidating the 
obscure passages of the Mitdcshard, concisely, but per¬ 
spicuously. It leaves few difficulties unexplained, and 
dwells on them no further than is necessary to then- 
elucidation. The commentator is author likewise of a 
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compilation entitled Madanapdrijdta, chiefly on religious 
law, but comprising a chapter on inheritance, a topic 
connected with that of obsequies. To this work he 
occasionally refers from his commentary. Both therefore 
have been continually consulted in the progress of the 
translation, and have furnished a great proportion of the 
annotations. 

Ba'lam. Bhat't'a’s work is in the usual form of a per¬ 
petual comment. It proceeds, sentence by sentence, ex¬ 
pounding every phrase, and every term, in the original text. 
Always copious on what is obscure and often so on what is 
clear, it has been satisfactory aid in the translation, even 
where it was busy in explaining that which was evident: 
for it has been gratifying to find, though no doubts were 
entertained, that the intended interpretation had the sanc¬ 
tion of a commentator. Ba'lam Bh at't'a’s gloss in general 
follows the Subod’hini as far as this goes. It has supplied 
annotations where Vis'we's'wara’s commentary was 
silent; or where the explanation, couched in Vis'we's'¬ 
wara’s concise language, might be less intelligible to the 
English reader. 

V ijnya'ne's'wara’s Mitdcshcird being a commentary 
on the institutes of Ya'jnitawalcya, it has been a natural 
suggestion to compare his expositions of the law, and of 
his author’s text in particular, with the commentaries of 
other writers on the same institutes, viz., the ancient and 
copious gloss of Apara'rca of the royal house of Sildra, 
and the modern, and succinct annotations of Su'lapan'i 
in his comment entitled Dipacalicd. A few notes have 
been selected from both these works, and chiefly from 
that of Apara'rca. 

For like reasons the commentators on the institutes of 
other ancient sages have been similarly examined ; they 
are those of Me'd'ha'tit'hi and Cpllu'ca Bhat't'a on 
Menu ; Haradatta’s gloss on Gautama, which is enti¬ 
tled Mitdcshard ; Nanda-Pandita’s commentary under 
the title of Vaijayanti, on the institutes which bear the 
name of the good VISHN'u ; and those of same the author 
and of Ma'd'hava A'cha'rya, on Para's'ara. 

Nanda-Pandita is author also of an excellent treatise 
on adoption, entitled Daltacu-Mimdnsd, of which much 
use has been made, among other authorities, in the enlarged 
illustrations which it has been judged advisable to add 
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to the short chapter contained in the Mitdcshard on this 
important topic of Hindu law. 

The same writer appears, from a reference in a passage 
of his gloss on Vishn'u to have composed a commentary 
ou the Mitdcshard under the title of Pratitdcshard. 
Not having been able to procure that work, but concluding 
that the opinions, which the writer may have there deliver- 
ini, correspond with those which he has expressed in his 
other compositions, I have made frequent references to the 
rest of his writings, and particularly to ins commentary 
on VlSHN'u, which is a very excellent and copious work, 
aud might serve, like the Mitdcshard , as a body or digest 
of law. 

All the works of greatest authority in the several 
schools which hold the Mitdcshard in veneration, have been 
occasionally made to contribute to the requiste elucidation 
of the text, or have been cited when necessary for such 
deviations from its doctrine, as it has been judged right 
to notice* in the annotations. It will be sufficient to 
particularize in this place the Viramitrodaya before 
mentioned, of which the greatest use has been made, 
that compilation conforming generally to the doctrines 
of the Mitdcshard, the words of which it very commonly 
cites with occasional elucidations of the text interspersed, 
or with express interpretations of it subjoined, or some¬ 
times with the substitution of a paraphrase for parts of 
the original text. All these have been found useful 
auxiliaries to the professed commentaries and glosses. 

This brief account of the works from which notes have 
been selected of aid derived, will sufficiently make known 
the plan ou which the text of the Mitdcshard and that 
of Ji'jviu'ta-va'hana have been translated and elucidated, 
and the materials which have been employed for that 
purpose. It is hardly necessary to add, by way of pre¬ 
caution to the reader, that ho will find distinguished by 
hyphens, whatever has been inserted from the commentaries 
into the text to render it more easily intelligible—a 
reference to the particular commentary being always made 
in the notes at the foot of the page. 

Concerning the history and age of the authors whose 
works are here introduced to the attention of the English 
reader, some informaticu will be expected. On these 
points, however, the notices, which have been collected, 
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are very imperfect;, as must ever be the case in regard to 
the biography of Hindu authors. 

VijnyaWs'wara, often called Yijnya'na-yo'oi, the 
author of the Mitdcshard, is known to have been an 
ascetic, and belonged, as is affirmed, to an order of 
Sannydsis, said to have been founded by Sancara 
A'oha'rya. No further particulars concerning him have 
been preserved. A copy of his work has indeed been 
shown to me, in which, at its close, he is described as a 
contemporary of Ylcrama'ditya. But the authority of 
this passage, which is wanting in other copies, is not 
sufficient; to ground a belief of the antiquity of the book ; 
especially as it cannot be well reconciled to the received 
opinion above noticed of the author's appertaining to a 
religious order founded by SANCARA A'cha'rya, whose 
age cannot be carried further back, at the utmost, than a 
thousand years. The limit of the lowest recent date 
which can possibly be assigned to this work, may be more 
certainly fixed from the ascertained age of the commen¬ 
tary ; the author of which composed likewise (as already 
observed) the Madana-pdrijdta, so named in honor of a 
prince called Madana-Pala, apparently the same who 
gives title to the Madana~vin6da> dated in the fifteenth 
century of the Sambat era.* It may be inferred as 
probable, that the antiquity of the Mitdcshard exceeds 
500 and is short of 1,000 years, if indeed Dha'res'wara, 
who is frequently cited in the Mitdcshard as an author, be 
the same with the celebrated Ra'ja' Bh'oja, whose title may 
not improbably have been given to a work composed by 
his command, according to a practice which is by no means 
uncommon, the remoter limit will be reduced by more than 
a century, and the range of uncertainty as to the age of the 
Mitdcshard will be contracted within narrower bounds. 

Of JiWta-va'hana as little is known. The name 
belongs to a prince of the house of Sila'ra, of whose 
history some hints may be gathered from the fabulous 
adventures recorded’of him in popular tales; and who is 
mentioned in an ancient and authentic inscription found 
at &i£se£.f It was an obvious conjecture, that the name 
of this prince might have been affixed to a treatise of law 
composed perhaps under bis patronage or by his directions. 

* 1431 Sambat; answering to A. D. 1375. 

t Avsiatic Researches, Vol. I. p. 357. 
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That however is not the opinioTSf of the learned in 
Bengal ; who are more inclined to suppose, that the real 
author may have borne the name which is affixed to his 
work, and may have been a professed lawyer who perform¬ 
ed the functions of judge and legal adviser to one of the 
most* celebrated of the j Hindu sovereigns of Bengal. 
No evidence, however, has been adduced in support of 
this opinion ; and the period when this author flourished 
is therefore entirely uncertain. He cites several earlier 
writers ; but, their age being not less doubtful than his 
own, no aid can be at present derived from that circum¬ 
stance, towards the determination of the limits between 
which he is to bo placed. His commentators suppose 
him in many places to be occupied in refuting the doctrines 
of the Mitdcahard. Probably they are right; it is how¬ 
ever possible that he may be there refuting the doctrines 
of earlier authors, which may have subsequently been 
repeated from them in the latter compilation of Vijnya'- 
NE's'wara. Assuming, however, that the opinion of the 
commentators is correct, the age of Jiw TA-YA'HAKTA 
must be placed between that of Vijnya'ne's'wara, whose 
doctrine he opposes, and that of Raghunandana who 
has followed his authority. Now IUuhunandana’s date 
is ascertained at about three hundred years from this 
time j for he was pupil of Va'sude'va SarvabhauMxI, 
and studied at the same time with three other disciples 
of the same preceptor, who likewise have acquired 
great celebrity; mz. t SlROMAN'l, Crishnananda, and 
Chaitanya : the latter is the well-known founder of the 
religions order and sect of Vaislmavas so numerous in 
the vicinity of Calcutta, and so notorious for the scanda¬ 
lous dissoluteness of their morals ; and, the date of his 
birth being held memorable by his followers, it is ascer¬ 
tained by his horoscope, said to be still preserved, as well 
as by the express mention of the date in his works, to 
have been 1411 of the Saca era., answering to Y. C. 1489 : 
consequently Raghtjnandana, being his contemporary 
must have flourished at the beginning of the sixteenth 
century. 
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SECTION I. 

Definition of Inheritance, and of Partition. — Dis¬ 
quisition on Properly. 

— 

1. Evidence., human and divine, has been thus ex¬ 
plained with [its various] distinctions ; tho partition of 
• heritage is now propounded by the image of holiness. 

.ANNOTATIONS. 

1. Evidence human and <f«t>iV)6.] Intending to expound with 
great care the chapter on Inheritance, tho author shows by this verse 
the connexion of the first and second volumes of tho book. Subod’hini. 

The image of holinen .] Yajnyawalcya, bearing the title of 
contemplative saint ( Fogisto ira,) and here termed the image of 
holiness (Yogamurti.) Baeam-b'hatta. 
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2. Here the term heritage (day a) signifies that wealth. 
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CHAR. I, 



which becomes the property of another, solely by reason 
of relation to the owner— 

3. It is of two sorts: unobstructed (apratiban&’ha)> 
or liable to obstruction (sapratiband’ha). The wealth of 
the father or of the paternal grandfather becomes the 
property of his sons or of his grandsons, in right of their 
being his sons or grandsons : and that is an inheritance not 
liable to obstruction. But property devolves on parents (or 
uncles), brothers and the rest, upon the demise of the owner, 
if there be no male issue : and thus the actual existence of 
a son and the survival of the owner are impediments to 
the. succession ; and, on their ceasing, the property devolves 
[ on the successor ] in right of his being uncle or brother. 
This is an inheritance subject to obstruction. The same 
holds good in respect of their sons and other [descendantsj. 


ANNOTATIONS. 


2. Solely by reason of relation.'] u Solely” excludes any other 
cause, such, as purchase or the like. “ Relation,” or the relative 
condition of parent and offspring, and so forth, must be understood 
of that other person, a son or kiusman, with reference to the owner 
of the wealth. Bat.am-Bhatta. 

The moaning is this. Wealth, which becomes the property of 
another (as a son or other person hearing relation,; in right of the 
relation of offspring and parent or the like, which he bears to his 
father or other relative who is owner of that wealth, is signified by 
the terra * heritage/ Subod’him . 

3. In right of their being his sons or grandsons,'] A son and o 
grandson have property in the wealth of a father and of a paternal 
grandfather, without supposition of any other cause but themselves. 
Theirs consequently is inheritance not subject to obstruction. 
Subod'hini . 

Property devolves on parents , &c,] Visw es w \ ra- bhatta reads 
f< pnrents, brothers, and the rest” (p itri-bhra tradin am ) and expounds 
it both parents, as well as brothers and so forth. Ealam-Bhatta. 
writes and interprets * on uncle, and a brother or the like ;* (pitrivya- 
hhratradinam ;) but notices the other reading. Both are counte¬ 
nanced by different copies of the text. 
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ON INHERITANCE. 


4 Partition (vibhaga) is the adjustment of divers 
rights regarding the whole, by distributing them on 
particular portions of the aggregate. 

5. Entertaining the same opinion. NAREDA says, 
fi Whore a division of the paternal estate is instituted by 
sons, that becomes a topic of litigation called by the wise 
partition of heritage.” * “ Paternal ” here implies any 

relation which is cause of property. “ By sons ” indicates 
propinquity in general. 


ANNOTATIONS. 

The same holds (food in respect'of their sons, ] Here the sons 
or other descendants of the eon and grandson are intended. 
The meaning is this : if relatives of the owner be forthcoming, the 
succession of one, whose relation to the owner was immediate, is 
inheritance not liable to obstruction : but the succession of one 
whose relation to the owner was mediate or remote, is inheritance 
subject to obstruction, if immediate relatives exist. Subod'hini. 

In respect of their son , #c.] Meaning sons and other descendants 
of sous and grandsons, as well as of uncles and the rest. If relatives 
of the owner be forthcoming, the succession of one whose relation 
was immediate comes under the first sort, or mediate under the 
second. Balam-BkaTTa. 

4. Partition is the adjustment of divers rights .] The adjust¬ 
ment, or special allotment soverally, of two or more rights, vested 
in sons or others, relative to the whole undivided estate, by 
referring or applying those rights to parcels or particular portions ’of 
the aggregate, is what the word ‘ partition ' signifies. Subod’hini. 
and Balam-Bhatta. 

5. “ When a division of the paternal estate, tycf) Considerable 
variations occur in this text as cited by different authors. It is here 
read paitrasya : and Balam-Bkaita states the etymology oi paitr a, 
signifying 6 of or belonging to a father/ He censures the reading 
in the Calpalaru , pitryasya , as ungrammatical. It is read in the 
Madana-ratna , pitradeh ‘of a father Acr/ Other variations occur 
upon other terms of the text which is here read tanoyaih for putraih ; 
calpjaie for pracnlpyate ; nml vyvahara-padam for tad-vivada- 
padam. The last is noticed by the commentator Balam-Bbatfa. 


* Nareda. 13, Is 
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6. The points to be explained under this [head o i 
inheritance*] are, at what time, how, and by whom, 
a partition is to be made, of what. The time, the 
manner, and the persons, when, in which, and by whom 
it may be made, will be explained in the course of inter¬ 
preting stanzas on those subjects respectively. What 
that is, of which a partition takes place, is here considered. 

7. Does property arise from partition? or does partition 
of pre-existent property take place ? Under this | head ot 
discussion/] proprietary right is itself necessarily explained: 
[and the question is] Whether property be deduced from the 
sacred institutes alone,* or from other [and temporal] proof. 


ANNOTATIONS. 

A disagreement also occurs respecting the pronoun yatra , for which 
some substitute yas tu f and yattu . See Jiaidta-vahana, C. I § 2, 

Paternal here implies , <£<?.]' The meaning, here expressed, is 
that the word “ paternal/’ as it stands in Naked a’s text, intends 
what has been termed [by tbo author, in his definition of heritage,] 
‘ relation to the owner, a reason of property. 7 Sabod'kini. 

It intends any relation to the owner, as before mentioned, which 
becomes a cause of property: and it consequently includes the 
paternal grandfather and other [predecessors.] The author accord¬ 
ingly observes, * that 4 by sons’ indicates propinquity in general ’; 
meaning any immediate relative. Balam-Bhatta. 

7. Does property arise from partition f ] H$re the enquiry 
is twofold : for the substance, which is to be divided, is the 
subjeot of disquisition; and the doubt is whether partition 
he of property, or of what is not property. For the ea ce of 
this, another question is considered : Is partition the cause o ‘ pro¬ 
perty, or not ? If it be not, the cause of property, but birth, alone 
be so ; then, since property is by birth, it follows that partition 
is of property. This is one disquisition, which the author proposes 
by the question “does property arise from partition/’ &t\ Another 
inquiry relates to the subject of property. The author introduces it, 
sayiug “proprietary right is explained.” Here the right of property 
is the subject of discussion: and the doubt is, whether it results from 
the holy institutes only, or be demonstrable by order and temporal 

proof. That question the author proposes. Subod'hini , 

—-----.-*--- 

* Balam-Bhatta. 










ON INHERITANCE. 


8. [It is alleged that} the inferring of property from 
the sacred code alone is right, on account of the text of 
Gautama ; “An owner is by inheritance, purchase, parti¬ 
tion, seizure,* or finding, f Acceptance is for a Brahmana 
an additional mode ; conquest for a Gskatriya ; gain for a 
Vaieya or Suclra”+ For, if property were deductible from 
other proof, this text would not be pertinent/ So the 
precept, (“A Brahwyxna, who .seeks to obtain anything, 
even by sacrificing or by instructing, from the hand of a 
man, who had taken what was not given to him, is con¬ 
sidered precisely as a thief ;”||) which directs the punish¬ 
ment of such as obtain valuables, by officiating at religious 
rites, or by other similar means, from a wrong-doer who 
has taken what was not. given to him, would be irrelevant. 


ANNOTATIONS. 

The substance, which is to be divided, is the subject of the first 
disquisition. Here the question is, whether partition of what is not 
property, be the cause of proprietary right ; and thus right, arising 
from partition, would not be antecedent to it, since partition, which, 
becomes the cause of that right, had not yet taken place. Or is 
partition not the reason of property, but birth alone ? and thus, 
since proprietary right thence arose, partition would be of property. 
This is one disquisition which the author proposes : "Does property 
arise,” &c. He introduces a second question, which serves towards 
the solution of the first. Balam-Bhatta. 

8. ft is alleged that the inferring of property from the sacred 
code alone is right.] The author here states the opponent’s argument. 
Subod'hini. 

On account of the text of Gautama.] If property were deducible 
from other, that is from temporal, proof, this passage of Gautama’s 
institutes would not be pertinent, since it would be useless if it were 
a mere repetition of what was otherwise known. Balam-Bhatta . 

For it would belong , #<\] The thiDg would belong to the taker 
since that relation would be alone the subject of perception. Balam- 
Bhatta. 

Therefore property in a result of holy institutes exclusively .] If 
property be worldly, it would follow that, when the goods of one 

* Apprehensio, vel occupatio. f inventio. 

X Gautama, 10,39.—42. Vide infra, § 13. || Menu, 8. 340. 
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if property were temporal. Moreover, were property a 
worldly matter, one could not say “My property has been 
wrongfully taken by him ; * for it would belong to the 
taker. Or, [if it be objected that] the property of 
another was seized by this man, and it therefore does hot 
become the property of the usurper ; [the answer is,] then 
no doubt could exist, whether it appertain to one or to 
the other, any more than in regard to, the species, whether 
gold, silver, or the like. Therefore property is a result of 
holy institutes exclusively. 

9. To this the answer is, property is temporal only, 
for it effects transactions relative to worldly purposes, just 


ANNOTATIONS. 

man have been seized by another, should the person who has been 
despoiled affirm concerning them, “ My property has been taken 
away by this man,” a doubt would not, upon hearing that, arise 
in the minds of the judges, whether it be the property of one or 
of the other. As no doubt exists regarding the species, whether 
gold or something else, when gold, .sil ver, or any other worldly 
object is inspected, so none would exist in regard to property, 
for [according to tlie supposition] it is a worldly matter. But 
doubt does arise. Therefore it cannot be affirmed that the usurper 
has no property. Or [the meaning may be this] the opponent, who 
contendi’ that it is not the property of the captor, because that 
which has been seized by him is another’s property, must be 
asked—Is there or is there not proof that property is not vested 
in the captor ? [The opponent] impeaches the first part of tlie 
alternative ; “ then no doubt could exist,” &o. The notion is this ; 
As no doubt arises concerning the species, when there is 
demonstration that it is gold or silver, so likewise, in the proposed 
case, no doubt could arise. Nor is the second part, of the 
alternative admissible ; for, if no evidence arise, it could not be 
affirmed that the oaptor lias not property. Omitting, however, 
this part of the reasoning, the author closes the adversary’s argu. 
meat, concluding that property is deduced solely from the sacred 
code. Subod'hini and Baiam-Bhatta. 

9. Property is temporal only.] The author proves his proposition 
that property is secular by logical deduction. Property is worldly, 
for it effects transactions relative to worldly purposes. Whatever 
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ON INHERITANCE. 


as rice or similar substances do : but the consecrated 
fire and the like, dedueible from, the sacred institutes, 
do not give effect to actions relative to secular purposes. 
[ It is asked] does not a- consecrated fire effect the boiling 
of food ; and so, of the rest ? [The answer is] No ; for it 
is not as. such, that the consecrated flame operates the 
boiling of food; but as a fire perceptible to the senses ; and 
so, in the other cases. But, here, it is not through its 
visible form, either gold or the like, that the purchase of a 
thing is effected, but through property only. That which 
is not a person's property in a thing, does not give effect to 
his transfer of it by sale or the like. Besides, the use of 
property is seen also among inhabitants of barbarous 
countries who are unacquainted with the practice directed 
in the sacred code: for purchase, sale, and similar transac¬ 
tions are remarked among them. 

^ 10. Moreover, such as are conversant with the science 
of reasoning deem regulated means of acquisition a matter 


ANNOTATIONS. 

does effect temporal ends, is temporal; as rice and other similar sub¬ 
stances. Such, too, is property. Therefore, it is temporal. But 
whatever is not worldly, promotes not secular purposes as a con¬ 
secrated fire and other spiritual matters. Subod’hitri. 

For it is not a» such that the consecrated Jlante , <&?.] A hallowed 
fire has two characters: the spiritual one of consecration, and the 
worldly one of combustion. It effects the boiling of food in its 
worldly capacity as fire ; not in its spiritual one as consecrated; 
for, it it did so in its last mentioned capacity, a secular fire, 
wanting the spiritual character of consecration, would not effect 
the boiling of food. Therefore the objection does not hold. Then, 
in the proposed case, gold or other valuable would effect the secular 
purpose of sale and purchase, in its character of gold or the like, not 
in that of property. The author replies to that objection : “ It is 

not through its visible form,” &e. Besides, the use of property is 
observable among barbarians, to whom the practice enjoined by the 
sacred institutes is unknown : and, since that cannot be otherwise 
acco unted for, there is evidence of property being secular. Subotfhxm. 

10. Ike hpsa sutra.] The sutra, or aphorism here quoted is on 
the desire of acquisition OipW)) and if; the second topio (lad'hiearana) 








s THE MmoSHARA CHAT. I. 


of popular recognition. In the third clause of the Lipsa 
sutra* the venerable author lias stated the adverse opinion, 
after [obviating] an objection to it,-that, ‘ if restrictions 
relative to the acquisition of goods regard the religious 
■ ceremony, there could be no property, since proprietary 
‘right is not temporal ‘ [by showing, that] ‘the efficacy of 
‘ acceptance and other modes of acquisition in constituting 
‘ proprietary right is matter of popular recognition.’ Does 
it not follow, ‘ if the mode of acquiring the goods concern 
‘ the religious ceremony, there is no right of property, and 
‘ consequently no celebration of a sacrifice.’ [Answer] ‘ It 


ANNOTATIONS. 

in the first section (pada)oi the fourth book (adhyaxja) of aphorisms 
by Jaimini, entitled Mirndnsd. Subod'hini and BaIjAM-Bhatta. 

In the clame third of the Lipsa sutra.] In the first clause 
(varnaca) the distinction between religious and personal purposes is 
examined. In the second, the inquiry is whether the milking of kine 
and similar preparatives be relative to the person or to the act of 
religion. In the third, the question examined is whether restrictions, 
noticed in primeval revelation, as to the means of acquisition, (such 
as these, ‘let a Brahnana acquire wealth by acceptance or the like 
a Cshdlrij/a by victory and so forth, and a Vaisya by agriculture, 
&c.) must be taken as relative to the person or to the religious 
ceremony [performed by him,] Subod'hlni and Balam-Bhatta. 

The position of the adversary is, that injunctions regarding the 
means of acquisition concern the religious ceremony, through the 
medium of the goods used by the agent ; for unless that, be admit¬ 
ted the precept would be nugatory, because there would be no one 
whom, it affected. Subod'liin *• 

The meaning is this: A.s in the case of an acquisition of goods 
under a precept relative to sacrifice, such as this “ purchase the 
moon plant,”t the injunction regarding tho acquisition of goods 
concerns the religious ceremony ; so does the injunction respecting 
acceptance and other means of acquisition. Balam-Bhatta. 

The author states an objection to this position of the adversary. 
The objection is this : The question, considered in the third clause 
of the Lipsa sutra , is whether injunctions regarding acquisition ot 


* Mirndnsd, 4, 1, 2, 3. 
f Soma, Asclepias acida, Roxb, 
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consider property as a worldly matter [resulting from birth,] 
like the relation of a son to his father. Consequently tkero is no 
failure in the completion of religious rites [as supposed in. the 
objection.] 

Admitting that because injunctions regarding acquisition 
concern the religious ceremony, the acquisition iikewise 
must relate to the ceremony; does it not follow, since it 
relates not to anything else, that there is no such thing as 
property ? and would —-— 
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not n failure of the religious ceremony 
tnsue ? l Wherefore the adversary's position is erroneous.] The 
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‘ meaning of this passage is thus expounded. 1 * ‘ If restrict 
‘ tions respecting the acquisition of chattels regard the 
* religious ceremony, its celebration would be perfect with 
‘ such property only as was acquired consistently with those 
‘ rules ; and not so if performed with wealth obtained 
‘ by infringing them; and consequently, according to 
' the adverse opinion, the fault would not affect the man 
‘ if he deviated from the rule ; but, according to the 
‘ demonstrated conclusion, since the restriction regarding 


ANNOTATIONS. 

author states the objection and confutes it with derision. ‘Some 
one has blundered, affirming that acquisition does not produce 
property, for it is a contradiction in terms such is the construction 
of the sentence, and the meaning is this: Acquisition, which is 
an accident of the acquirer, is a relation between two objects 
[the owner and his own] like that of mother and son. Conse¬ 
quently there can be no acquisition without a thing to be acquired, 
and it is a contradiction in terms to say acquisition does not 
produce a proprietary right,’ as it is to affirm ‘ my mother is a 
barren woman.’ Subod’hmi and Balam-Bhatta, 

The demonstrated conclusion is that, since valuables, being 
intended for every purpose, must bo relative to the person, restric¬ 
tions regarding the acquisition of them must concern the person 
also. Balam-Bhatta. 

The‘purpose of the disquisition under this topic of inquiry is stated. 
It is interpreted by the venerable author Prabixacara-(guru.) 
The implied sense is this. According to the adversary’s position, 
there is no offence affecting the person in violating the injunction. 
But the religious oeremony is not duly accomplished with goods 
acquired by a breach of the injunction. It is the religious ceremony, 
therefore, which is affected. But, according to tho demonstrated 
doctrine, siuoe restrictions concern the person, the offeuco is hi3 if he 
infringe the rule, and the religious ceremony is not affected. 
SubotFhini . 

The author, by way of closing the argument, states the result as 
applicable to the subject proposed. It is acknowledged by the 

# By the commentator on the Mimdnsd; Frabuacaba surnamed Guru . 
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‘ acquisitions affects the person, the performance of the 
‘ religious ceremony is complete, even with property 
‘ acquired by a breach of the rule ; and it is an offence 
4 on the part of a man, because he has violated an obli- 
‘ gatory rule/ It is consequently acknowledged, that even 
what is gained by infringing restrictions, is property: 
because otherwise there would be no completion of a 
leligious ceremony. 

11. It should not be alleged that even what is obtained 
by robbery and other nefarious means would be property. 
For proprietary right in such instances is not recognised 
by the world; and it disagrees with received practice. 

12. Thus, since property obtained by acceptance or any 
other [sufficient] means is established to be temporal, 
the acceptance of alms, as well as other [prescribed] modes 


ANNOTATIONS. 

maintainer of the right doctrine, that oven what is* gained by 
infringing the rule, much more what is acquired by other means, 
is property. Balam-Bhatta. 

Otherwise, that is, if a right of property in wealth, acquired , even 
by infringing the rule, be not admitted, then, since no property 
temporal because the restrictions concern the religious ceremony 
and that, whicli is thus acquired, does so likewise, therefore the 
means of living would be unattainable, since no temporal property 
could exist, and consequently there could be no religious oeremony, 
for there would bo nobody to perform it. Subodlhini and Balam- 
Bhatta. 

lb Ii should not be alleged, that even what is obtained by robbery .] 
If property be acknowledged in that which is acquired by infringing 
the restriction, might it not be supposed, that even what is obtained 
by robbery and other nefarious means, becomes property p The 
author obviates that objection. It does not become so. Ho removes 
the inconsequence of the reason. For the employment of it as such 
in sale and other transactions is not familiarly seen in practice. 
Balam-Bitatta. 

12. Thus since property obtained by acceptance , #<*.] Property 
being thus proved to be temporal, the author successively refuses 
the several arguments before cited in support of the notion, that 
it is not temporal, Baiam-Bhatia. 
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for a Drahmana, conquest and similar means tor a Csha* 
trim, husbandly and the like for a Vatsya, and service 
and the rest for a Sudra, are propounded as restric¬ 
tions intended for spiritual purposes ; and inheritance 
and other modes are stated as means common to all. • An 
owner is by inheritance, purchase, partition, seizure or 

findui^ 1 t . 

IS °Unobstructed heritage is here denominated. “ in¬ 
heritance.” « Purchase” is well known Partition^ 
intended heritage subject to obstruction. Occupation 
or seizure is the appropriation of water, grass, wood and 
the like not previously appertaining to any other | person, 
as owner.fi “Finding” is the discovery of a hidden 
treasure or the like. • If these reasons exist the person 
is owner.’ If thev take place, he becomes proprietor, t or a 
Brahmana, that which is obtained by acceptance or the 
like is additional/ not common [to all the tribes]. ^ Addi¬ 
tional,” is understood in the subsequent sentence : tor a 
4 Cshatriya, what is obtained by victory, or by amercement 
' or the like is peculiar.’ In the next sentence, additional 
‘ is again understood :* what is gained or earned by agri» 
"culture, keeping of cattle, [traffic] and so * ou ^ ls r ^ 1 . a 
< Vaisya peculiar ; and so is, lor a Sudra . that which is 
' earned in the form of wages by obedience to the regenerate 
'and by similar means. Thus likewise, among the 
various causes of property which are familiar to mankind, 
whatever has been stated as peculiar to certain imxet 


ANNOTATIONS. 

Common to a».] Including even the mixed classes. Balam- 
Buatta, 

1.3. If the 30 reasons exist, the person is owner.'] If such reasons 
arc known to [exist,] the owner is known. Subod'hini and 
Balam-Bhatta, 

Both commentaries reod jnyateshu jnyayate swa?n t, * Su$b reasons 
existing, an owner exists.’ But copies of the, text exhibit Jaleshu 
fayate swami , ‘Such reasons being known, the owner is known, 

^Additional.] The meaning of the term is ‘ excellent/ Balam- 
Bitatta. __•' ’_ 

* Gautama, 10, 39, already cited in § 8. t Balam-Buatta, 
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classes in the direct or inverse order of tbe tribes (as the 
driving of horses, which is the profession of the Sutaa * 
and so fortii),is indicated by the word “ earned ” (nirviahta), 
for all such acquisitions assume the form of wages or hire ; 
and the noun ‘ (nerveaa) is exhibited in the tricandi f 
as signifying wages. 

14. As for the precept respecting the succession of 
the widow and the daughters, &c., J the declaration [of 
the order of succession] even in that text is intended to 
prevent mistake, although the right of' property be a 
matter familiar to the world, where many persons might 
| but for that declaration] be supposed entitled to share 
the heritage by reason of their affinity to the late owner. 
The whole is therefore unexceptionable. 

15. As for the remark that, if property were temporal, 
it could not be said “ my property has been taken away 


ANNOTATIONS. 

14. As for the precept respecting the succession.] Tho author 
obviates an objeqtion, that, if property be a worldly matter, the 
import of tho text here oited is inconsistent, as it provides by pre r 
cept, that the widow and certain other persons shall inherit on the 
owner’s demise. Subod’/yni and P.alam-Bhatta. 

The declaration of the order of succession.'} Balam-Buatta 
notices as a variation in the reading the words here supplied, 
crama-smaranam, i declaration* of the order of succession, instead of 
smaranam f declaration. 7 

15. As for the remark , that if property icefe temporal.] The 
sense is this : in snob a case, the proposition * another’s property has 
been taken by him 7 is simply apprehended from the affirmation of 
the complainant. But that is apprehension not proof. Accordingly, 
if it be contradicted, a doubt arises respecting the cause of right. 
Thus, if the complainant declares, “ my goods have been taken by 
liim, ,: an^the defendant affirms the contrary, a doubt arises in the 

* According to a text of Usans, from which these words are 
taken. 

t The dictionary of Amera Sinha in three books (Candas). 
dho passage hero cited occurs in the 3rd book of the Arnera coehti% 
Ch. 4, v. 217. 

t Yido infra C. 2. 9eot. 1, § t. 
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by him that is not accurate, for a doubt respecting the 
proprietary right does arise through a doubt concerning the 
purchase, or other transaction, which is the cause of that 
right. 

16. The purpose of the preceding disquisition is this. 

A text expresses “ When Brakfyanas haye acquired wealth 
by a blamadble act, they are cleared by the abandonment 
of it, with prayer and rigid austerity Now, if 
property be deducible only from sacred ordinances, 
that which has been obtained by accepting presents 
from an improper person, or by other means which 
are reprobated, would not bo property,'and consequently 
would not be partible among sons. But if it be a worldly 
matter, then even what is obtained by such means, is 
property, and may be divided among heirs, and the 
atonement above-mentioned regards the acquirer only :. 
but sons have the right by inheritance, and therefore no 
blame attaches to them, since Menu declares “ There are 
seven virtuous means of acquiring property, vi&,—inheri¬ 
tance, &c. n J 

17. Next, it is doubted whether property arise from 
partition, or the division be of an existent right. ’ 


ANNOTATIONS. 

minds of umpires whether the thing were justly seized by that man, 
or were fairly obtained by purchase or title : and so, from a doubt 
respecting a purchase or other cause of property, arises a doubt 
concerning property which is the effect. Subod’hini. 

16. The purpose of the preceding disquisition is this.] Admitting 
property to be a worldly matter, still [its nature] seems to be an 
unlit [subject of inquiry] under the head of inheritance, since it 
matters not whether property be temporal or spiritual. Apprehend¬ 
ing this objection, the author proceeds to explain the purpose of 
the disquisition. Subod'hini . 

♦Vide § S. 

t The text is apparently referred to Menu by the commentator 
Balam-Bhatta : but it is not found in Menu’s institutes. A passage 
of similar import does, however, occur. Ch. 10, v, 111. 

X Me10. 115. 








I S. Of these [positions], that of property arising from 
partition is right, since a man, to whom a son is born, is 
enjoined to maintain a holy fire: for, were property vested by 
birth alone, the estate would be common to the son as soon as 
born, and the father would not be competent to maintain 
a sacrificial fire and perform other religious duties which 
are accomplished by the use of wealth. 

19. Likewise the prohibition of a division of that 
which is obtained from the liberality of the father 
previous to separation, would not be pertinent ; since no 
partition of it can be supposed, for it has been given by 
consent of all parties. But Nabeda does propound such a 
prohibition : “ Excepting what is gained by valour, tbe 
wealth of a wife, and what is acquired by science, which, 
are three sorts of property exempt from partition, and any 
favour conferred by a father. ” * 


ANNOTATIONS. 

18. Is enjoined to maintain a holy fire.] For it is ordained by a 
passage of the Veda , thut ‘‘he who has a son born and who haa 
black [not grey] hair, should consecrate a holy fire and the 
meaning of that passage is this : ‘ one who has issue (for the term 
4 son implies issue in general,) and whose hair is [yet] blaok, 
4 or who is in the prime of life, that is, who is oapable, one, in 
4 short, who is qualified, must perform the consecration and 
maintenance of a holy fire/ Does not this relate to the 
consecration of sacrificial fires, not to the rise of property from 
partition ? Anticipating this objection, he adds 44 if property 
were by, birth, ,, &c. The meaning is this : ‘if property 
‘arose from birth alone, a son would, even at the instant 
4 of his birth, have ownership; and since goods are thence- 
‘ forward in common, the father would not be competent to the 
1 consecration of sacrificial fires and other religious acts (as funeral 
‘ repasts, * rites on the birth of children, and other indispensable 
‘ ceremonies), which must be performed by the husband and wife, and 

‘which can only be accomplished by expenditure of wealth/ Subod* 
Uni and Balim-Bitatta. 


* Nakksda, 13, 6. 
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20. So thft text concerning an affectionate gift ( <f What 
has been given by an affectionate husband to his wife, she 
xnay consume as she pleases when he is dead,^ or 
may give it away, excepting immovable property''f); 
would not be pertitent, if property were vested by 
birth alone. Nor is it right to connect the words 
“ excepting immovable property ” with the terms “ wlmt 
has been given” fin the text last cited ] ; for that would 
be a forced construction by connection of disjointed terms, 

21. As for the text “ The father is master of the gems, 
pearls and corals, and of all [other movable property ] * 
but neither the father nor the grandfather is so of the 

ANNOTATIONS. 

20. The text * * * would not be pertinent if property were vested 
hy birth.'] For, if property were vested at the instant of birtli, no 
such gilt could bo made, sinoe he would be incompetent even with 
the consent of the child, and one cannot give away what is common 


to others. Subod'hini and Bai.am-Biia.tta. 

Nor is it right to connect, Sc.] Is not the text, so far from being in 
contradiction to the right by birth, actually founded on it ? for 
the construction is this, 4 what has been given, excepting im~ 

* movable property, by an affectionate husband to his wife she 
«may consume as she pleases when he is dead : , thus, a right 
of property by birth being true in regard to immovables, since 
the gift of them is forbidden; and, by analogy, the same being 
true of other goods, a gift of wealth other than immovables is 
permitted by the provisions of the law: why then should not this text 
be propounded ? Apprehending that objection, ho says, {i Nor is it 
right to connect, &c ” The construction stated would be requisite, 
but it is not a proper one ; for the stylo would be involved, if the 
construction connect disjoined terms. Subod’hini, 

21. As for the text u The father is master of the gems, #£.’'] 
Apprehending the objection, that, since a gift of immovables 
through partial atihefibu is forbidden by the fplain construction of 
two other passages of law, birth and not partition is the cause of 
property, he obviates it. Subod’hini , 


f Vishnu according to a subsequent quotation (§. 25.) But 
Nahkda cited by Jimuta-yahana (C. i. ffcet. 1. §23.) 
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whole immovable estate and this other passage “ By 
favour of the father, clothes and ornaments are used, 
but immovable property may not be consumed, even with 
the father’s indulgence f f which passages forbid ft gift 
of immovable property throng 1 r avour ; they both relate 
to immovables which have descended from the paternal 
grandfather. When the grandfather dies, his effects 
become the common property of the father and sons ; but 
it appears from this text aloue, that the gems, pearls 
and other movables belong exclusively to the father 
while the immovable estate remains common. 

22. Therefore property is not l>y birth, but by demise 
of the owner, or by partition. Accordingly [since the 
demise of the owner is a cause of property^], there is no 
room for supposing, that a stranger could not be prevented 
from taking the effects because the property was vacant 
after the death of the father before partition. So like¬ 
wise, in the case of an only son, the estate becomes the 
property of the son by the father’s decease; and does 
not require partition. 

23. To this the answer is : It has been shown, that 
property is a matter of popular recognition; and. the 
right of sous and the rest, by birth, is most familiar to 
the world, as cannot be denied: but the term partition 
is generally understood to relate to effects belonging to 
several owners, and does not relate to that which apper¬ 
tains to another, nor to goods vacant or unowned. For 
the text of Gautama expresses “ Let ownership of wealth 


ANNOTATIONS. 

23. “Let ownership of wealth, #c.”] 1 By birth alone the heir 

may take the thing which is denominated ownership of wealth aa 
the venerable teachers hold.’ Stibod hini. 

BalaM-Bhatta notices a variation in the reading; artha-swa- 
milwat, in the ablative case, instead of art'ha-swamitwam , in the 
nominative. That reading is found in the Dayatatwa ; and the 
text is there explained in an entirely different sense. Sec Jimcta- 
VAHATtA C. § *9- _ 

• Yajnyawalcya cited by Jimuta-vaiiana (C. 2. §. 22.) 

t The name of the author i» not given with any quotation or tins 

text. . 

t SubocFhini and Bai.aal-Bhatxa. 

* « 
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be taken by birth ; as the venerable teachers direct.” * 

24*. Moreover the text above cited. “ The father is mas¬ 
ter of the gems, pearls, &c.” f§ 21) is pertinent on the sup¬ 
position of a proprietary right vested by birth. Nor is it 
right to affirm, that it relates to immovables which have 
descended from the paternal grandfather: since the t^xt 
expresses “ neither the father, nor the grandfather/’ This 
maxim, that the grandfather’s own acquisition should not be 
given away while a son or grandson is living, indicate* & 
proprietary interest by birth. A3, according to the otl t 
opinion, the precious stones, pearls, clothes, ornaments afU 
other effects, though inherited from the grandfather, belong 
to the father under the special provisions of the law ; so, 
according to our opinion, the father has power, under the 
same text, to give away such effects, though acquired by 
his father. There is no difference. 

25. But the text of Vishnu (§20), which mentions a 

gift of immovables bestowed through affection, must be 
interpreted as relating to property acquired by the father 
himself and given with the consent of his son and the rest: 
for by the passages [above cited, as well as others not 
quoted,*t" viz. ] “ The father is master of the gems, pearls, 

&c. (§ 21),” the fitness of any other but immovables for an 
affectionate gift was certain. 

26. As for the alleged disqualification for religious 
duties which are prescribed by the Veda, and which re¬ 
quire for their accomplishment the use of wealth (§18), 
sufficient power for such purposes is inferred from the 
cogency of the precept [which enjoins their performance]. 

27. Therefore it is a settled point, that property in the 
paternal or ancestral estate is by birth, [although { ] the 
father have independent power in the disposal of effects 


ANNOTATIONS. 

27. “ No gift or tala should be made . ”] The close of the passage 
is rea<l otherwise by Raghunandana : “ The dissipating of the 
means of support is censured vritti-lopo vigarhilah , instead of 

na danan na cha tiorayah . 

• Not found in Gautama’s institutes. 

1 Balam-Bhatta. j Balam-Bhatta. 
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other than immovables, for indispensable acts of duty and 
for purposes prescribed by text of law, as gifts through 
affection, support of the family, relief from distress, and 
so forth : but he is subject to the control of his sons and 
the rest, in regard to the immovable estate, whether 
acquired by himself or inherited from his father or other 
predecessor ; since it is ordained, “ Though immovables or 
bipeds have been acquired by a man himself, a gift or 
sale of them should not be made without convening all 
the sons. They, who are born, and they who are yet un¬ 
begotten, and they who are still in the womb, require the 
means of support, no gift or sale should, therefore, be 


made.”* 

28. An exception to it follows : “ Even a single indi¬ 
vidual may conclude a donation, mortgage, or sale, of 
immovable property, during a season of distress, for the 
sake of the family, and especially for pious purposes/’t 

29. The meaning of that text is this : while the sons 
and grandsons are minors, and incapable of giving their 
consent to a gift and the like ; or while brothers are so 
and continue unseparated ; even one person, who is 
capable, may conclude a gift, hypothecation, or sale, ot 
immovable property, if a calamity affecting the whole 
family require it, or the support of the family render it 
necessary, or indispensable duties, such as the obsequies of 
the father or the like, make it unavoidable. 

30 The following passage “ Separated kinsmen, as 
those who are unseparated, are equal in respect of immo¬ 
vables ; for one has not power over the whole, to make a 
gift, sale or mortgage;” J must be thus interpreted: 

‘ among unseparated kinsmen, the consent of all is 
indispensably requisite, because no one is fully empow¬ 
ered to make an alienation, since the estate is in 
common but, among separated kindred, the consent of 
all tends to the facility of the transaction, by obviating 
any future doubt, whether they be separate or united : 
it is not required, on account of any want of sufficient 
power, in the single owner ; and the transaction is con¬ 
sequently valid even without the consent of separated 
kinsmen. 


* Yyasa as cited in other compilations, 
f Vrihaspati cited in the Retnacara , &c. 
t Yeihaspata cited in the Retnacara. 
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31. In the text, which expresses that “Land passes 
by six formalities ; by consent of townsmen, of kinsmen, 
of neighbours, and of heirs, and by gift of gold and of 
water,”* consent of townsmen is required for the pub¬ 
licity of the transaction, since it is provided, that " Ac¬ 
ceptance of a gift, especially of land, should be public i tm f 
but the contract is not invalid without their consent. 
The approbation of neighbours serves to obviate any 
dispute concerning the boundary. The use of the consent 
of kinsmen and of heirs has been explained. 

32. By gift of gold and of water.] Since the sale of 
immovables is forbidden (“In regard to the immov¬ 
able estate, sale is not allowed it may be mortgaged by 
consent of parties interested and since donation is 
praised (“Both he who accepts land, and he who gives 
it, are performers of a holy deed, and shall go to a 
region of bliss ;”||) if a sale must be made, it should be 
conducted, for the transfer of immovable property, in 
the form of a gift, delivering with it gold and water 
[to ratify the donation], 

33. In respect of the right by birth, to the estate 
paternal or ancestral, we shall mention a distinction Under 
a subsequent text. (Section 5 § 3.) 


SECTION II. 




Partit ion equable or unequal.—Four 'periods of parti¬ 
tion.—Provision for 'wives.-—Exclusion of 
a son who has a competence. 

1. At what time, by whom, and how, partition may 
be made, will be next considered. Explaining those points 
the author says, “ When the father makes a partition, let 
* r him separate his sons [from himself] at his pleasure, 
“ and either [dismiss] the eldest with the best share, or [if 
*' he choose] all may be equal sharers.”^ 

* The author of this passage is not named, f this passage also is 
anonymous. 

t The origin of this quotation likewise has not been found. 

|j Brahme-vaivtrta-purana 

5[ YAJxrAWAixrA, 2. lie. 
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2. When a father wishes to make a partition, he may 
at his pleasure, separate his children from himself, whether 
one, two, or more sons. 

3, Ho rule being suggested (for the will is unrestrained) 
the author adds, by way of restriction, “ he may separate 
(for tills term is again understood) the eldest with the 
best share,” the middlemost, with a middle share, and the 
youngest with the worst share. 

4 This distribution of best and other portions is pro¬ 
pounded by Menu : “ The portion deducted for the eldest 
is the twentieth part of the heritage, with the best of all 
the chattels; for the middlemost, half of that; for the 
youngest, quarter of it.” * 

5. The term “ either” (§1) is relative to the sub¬ 
sequent alternative “ or all may be equal sharers ” That 
is, all, namely the eldest and the rest, should be made 
partakers of equal portions. 

6. This unequal distribution supposes property by 
himself acquired. But, if the wealth descended to him 
from his father, an uuequal partition at his pleasure is not 
proper : for equal ownership will be declared. 

7. One period of partition is when the father desires 
separation, as expressed in the text “When the father 
makes a partition.” (§ 1) Another period is while the 
father lives, but is indifferent to wealth and disinclined to 


ANNOTATIONS. 

2 Separate his children .] Make them distinct and several by 
giving to them shares of the inheritance B ALLAM-BnATrA. 

7. One period of partition is when the father desires separation .] 
There are four periods of partition. One is while the father lives, 
if he desire partition. Another is, when the mother ceases to be 
capable of bearing issue, and the father is not desirous of sexual 
intercourse, nnd is indifferent to wealth; if his sons then require 
partition, though he do not wish it. Again another period is, while 
the mother is yet capable of bearing issue, and the father, though 
not consenting to partition, is old, or addicted to vicious courses* 
or afflicted with an incurable disease; if the sons then desire 


* Menu, 9, 112. Vide infra. Sect. 3. § 3. 
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pleasure, and the mother is incapable of bearing more 
sons ; at which time a partition is admissible, at the option, 
of sons, against the fathers wish : as is shown by Narkda, 
who premises partition subsequent to the demise of both 
parents (“Let sous regularly divide the wealth when the 
father is dead ;”*) ami adds “ Or when the mother is past 
child-bearing and the sisters are married, or when the 
fathers sensual passious are extinguished”^ Here the 
words “ let Ions regularly divide the wealth” are under¬ 
stood. Gautama likewise, having said “After the demise 
of the father, let sons share his estate ;”J states a second 
period, “Or when the mother is past cbilcb-bearing ;”|| and 
a third, “While the father lives, if he desire separation.’^ 
So, while the mother is capable of bearing more issue, a 
partition is admissible by the choice of the sons, though 
the father be unwilling, if he be addicted to vice or afflicted 
with alasting disease That Sanc’ha declares : “Partition 
of inheritance takes place without the father’s wish, if he 
be old, disturbed in intellect, or diseased/^ 


ANNOTATIONS. 


partition. The last period is, after the decease of the father Viswbs- 
waba in Madana-Parijata. 

There are four periods of partition in the case of wealth acquired 
by the father. Visweswara in the Subodhini. 

Four periods of partition among sons have been stated by the 
author (Vjjnyaneswara,) which are compendiously exhibited in a 
twofold division by the contemplative saint (Yajnyawalcya. 
Here, three cases may occur under that of distribution during the 
life of the father : viz. with, or without, his desire for separation : 
the case of his not desiring it being also twofold ; vis., 1st, when 
the mother has ceased to bo capable of bearing children and the 
father is disinclined to pleasure, &o. 2nd, when the mother is not 
\ inoapable of bearing issue, but the father is disqualified by vicious 
\ habits or the like. Subod’hini. 

The doctrine of the eastern writers [Jimuta-vahana, &c.] who 

.maintain, that two periods only are admissible, the volition of the 
-- : - 

Naked a, 13. 2, 

f Narkda, 13. 3. } Gautama, 28. 1. || Gautama, 28. 2. 

<j7 Gautama, 28. 2. § Cited as a passage of Harita in the Vyava - 

harts- mayucha. 
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8. Two sorts of partition at the pleasure of the father 
have been stated ; namely, equal and unequal The author 
acids a particular rule in the case of equal partition ; “If he 
make the allotments equal, his wives to whom no separate 
property has been given by the husband or the father-in- 
law, must be rendered partakers of like portions.”* 

9. When the father, by his own choice, makes all his 
sons partakers of equal portions, his wives, to whom 



ANNOTATIONS. 

father and his demise, and not any third period ; f and that the 
text, relative to the mother's incapacity for bearing more issue, 
regards the estate of the paternal grandfather or other ancestor ; is 
refuted. B al aaf- B ji a tx a . 

We hoi that while the father survives and is worthy of retaining 
uncontrolled power, his will alone is the cause of partition. If he 
be unworthy of such power, in consequence of degradation, or of 
retirement from the world, or the like, the son's will is likewise a 
cause of partition. But, in tho case of his demiee, the successor’s 
own choico is of course tho reason. By this mode, the periods are 
three Else there must be great confusion, in the uncertainty of 
subject and accident, if many reasons, as extinction of worldly 
propensities, and so forth, must bo established collectively and 
alternatively. Thus tho mention of certain reasons in some texts, 
and the omission of them in others, aro suitable : for tho extinc¬ 
tion of the temporal affections, and the other assigned reasons, in» 
dioate the single circumstance of the father's want of uncontrolled 
power; since it is easy to establish that single foundation of the texts. 
Viramitrodaya. 

When the father'* passions ate extinguished .] JiMUTA-VAH ana's 
reading of the passage is different: and there are other variations 
of this text. See note on Jimuta-vahana Ch. 1. § 33. 

Partition of inheritance takes place without the father's wish ,} A 
text of a contrary import is cited from the samo author, by Jihuta- 
vahana. See note cn Jimuta-yahana. Ch. 1. § 43 . 

9. The author subsequently directs half a share.] This and 
the passage cited may be supposed to bear reference to a passage 
which occur s near the olose of the head of inhoritanoe (Ch. 2, £eot. 

* TAJsrAWALCYA, 2. 116. t SeeJmpTl ^.K A n i ] aa 
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peculiar property had not been given by their husband or 
by their father-in-law, must be made participant of shares 
equal to those sons. But, if separate property have been 
given to a woman, the author subsequently directs half 
a share to be allotted to her: “ Or if any had been given, 
let him Assign the half,’ * 

10. But, if he give the superior allotment to the eldest 

son, and distribute similar unequal shares to the rest, 
his wives do not take such portions, but receive 
equal shares of the aggregate from which the son’s 
deductions have been subtracted besides their own 
appropriate deductions specified by Al' A ST A MBA. ; “ 'lho 

furniture in the house and her ornaments are the wife s 

[property].” + , , . 

11. To the alternative before stated (§ 1) the author 

propounds an exception; “ The separation of one, who is 

“ able to support himself and is not desirous of participa- 
“ tion may be completed by giving him some “ trifle. } 

12. To one who is himself able to earn wealth, and who 
is not desirous of sharing his father’s goods, anything 
whatsoever, though not valuable, may be given, and the 
separation or division may be thus completed by the father ; 
so that the children, or other heirs, of that son, may have do 
future claim of inheritance. 

18. The distribution of greater and less shares has been 
shown ( § 1). To forbid, in such case, an unequal partition 


ANNOTATIONS. 

11. § 34.) : but the quotation is not exact, and the text relates to 
a different subject. 

10. Thb furniture in the home, <§•«•] The ohairs, and the earthen 
and stone utensils, and the ornaments, worn by her, are the wife s 
deducted allotment. HaradattxH says the furniture, as well as 
the oar, is the father’s ; and the ovaaments are the wife’s. Balam- 
Bhatta. 

13. Jn any ather mode.~\ The commentator Balam -BHATTA 
prefers another readiug, ayut’haeaetra ‘ not according to law’ instead 
of any at'ha “ in any other mode. ” • __ 

• Vine infra. C. 2. Sect, § 34. 

f Vide infra. Sect. 3. 11 § 6. 

X YitfKYAWALCYA. 

|I The scholiast of Gautama. 
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made in any other mode than that which renders the 
distribution uneven by meaus of deductions, such as are 
directed by the law, the author adds “ A legal distribu¬ 
tion, made by the father among sons separated with greater 
or less shares, is pronounced valid."* 

14. When the distribution of more or less among sons 
separated by an unequal partition is legal, or such as 
ordained by the law; then that division, made by the 
father, is completely made, and cannot be afterwards set 
aside: as is declared by Menu and the rest. Else it 
fails, though made by the father. Such is the meaning ; 
and in like manner, Nareda declares “ A father, who is 
afflicted with disease, or influenced by wrath, or whose 
miud is engrossed by a beloved object, or who acts other¬ 
wise than 'the law permits, has no power in the distribu¬ 
tion of the estate.”]" 


SECTION III. 


Partition after the Father’s decease. 


1. The author next propounds another period of 
partition, other persons as making it, and a rule respecting 
the mode. “ Let sons divide equally both the effects 
and the debts after (the demise of) their two parents ” % 

2. After their two parents.] After the demise of the 
father and mother : here the period of the distribution is 
shown. The sons.] The persons, who make the distribu¬ 
tion, are thus indicated. Equably.] A rule respecting the 
mode is by this declared in equal shares only, should they 
divide the effects and debts. 

3. But Menu, having premised “ partition after 
the death of the father and the mother,” || and having 
declared “ The eldest brother may take the patrimony 
entire, and the rest may live under him as under their 
father/’ has exhibited a distribution with deductions, 
among brethren separating after the death of their father 
and mother : “ The portion deducted for the eldest is the 

* Tha scholiast of Gautama. t Nabeoa, 13, 16. 

X Yajstawalcya, 2, 118. || Menu, 9 104. 1i Menu, 9, 105. 
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twentieth part of the heritage with the best of all the 
chattels; for the middlemost, half of that; for the young¬ 
est, a quarter of it/’ * The twentieth part of the whole 
amount of the property (to be divided, +) and the best of 
all the chattels, must be given (by way of deduction J) to 
the eldest; half of that, or a fortieth part, and a middling 
chattel, should be allotted to the middlemost; and a quarter 
of it, or the eightieth part with the worst chattel, to the 
youngest. He has also directed an unequal partition, but 
without deductions, among brethren separating after their 
parents' decease ; allotting two shares to the eldest, one 
and a half to the next born, and otae a piece to the 
younger brothers: “ If a deduction be thus made, let 
equal shares of the residue be allotted : but, if there be no 
deduction, the shares must be distributed in this manner ; 
let the eldest have double share, and the next born a 
share and a half and the younger sons each a share : thus 
is the law settled." jj The author himself has sanctioned 
an unequal distribution when a division is made during 
the fathers life time. (“ Let him either dismiss the eldest 
with the best share, &c.”§j Hence an unequal partition 
is admissible in every period. How then is a restriction 
introduced, requiring that sons should divide only equal 
shares ? 

4. The question is thus answered : True, this unequal 
partition is found in the sacred ordinances; but it 
must not be practised, because it is abhorred by the 
world; since that is forbidden by The maxim* "(Practise 
not that which is legal, but is abhorred by the world, 

[ for ** ] it seoures not celestiafbliss ff as the practice 
[of offering bulls] is shunned, on account of popular preju¬ 
dice notwithstanding the injunction Offer to a venerable 
priest, a bull or a large goat and as the slaying of a cow* 


* Menu, 9,112, f Ralam-bhatta. J Ibid. || Menu, 9, 
116-117. 

*] Yajnyawalcya. § Vide Sect. 2, § 1, 

** JSiibod'hini and Ralam-bhatta. 

ft A passage of Yajnyawalcya, according to the quotation of 
MiTitA Misha in the Viramitrodaya : but ascribed to Mknu in 
13alam-buatta’s commentary. It has not, however, been found 
either in Menu's or in Yajnyawalcya’s institutes. 

Xt This also is a passage of Yajnyawalcya. according to Mitha 
Misha’s quotation , but hao not been found in the institutes of 
that author. 
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is for the same reason disused, notwithstanding the precept 
“ Slay a barren cgw as a victim consecrated to Mitka aud 


Sr^jfTs expressly declared, <e As the duty of an appoint¬ 
ment [to raise up seed to another,] and as the slaying of 
a cow for a victim, are disused, so is partition with deduc¬ 
tions [in favor of elder brothers].” + 

6. Apastamba also, having delivered his own opinion. 
14 A father, making a partition in his life time, should 
distribute the heritage equally among his sons and 
having stated, as the doctrine of some, the eldest’s 
succession to the whole estate (“ Some hold, that the 
eldest is heir ;”) and having exhibited, as the notion of 
others, a distribution with deductions ( a In some countries, 
the gold, the black kine, and the black produce of the 
earth, belong to the eldest son ; the ear appertains ta the 
father ; and the furniture in the house and her ornaments 


ANNOTATIONS. 

4. As the slaying of a cow is for the some reason disused.’] This 
is a very remarkable admission of the former prevalence of a practice, 
which is now held in the greatest abhorrence. 

5. The duty of an appointment ,] So the term {niyoga-dTierma 
is here interpreted by the author of the Viramitrodaya. But it is 
explained in the Subod'hmi , as intending the injunction of an 
observance, such as the offering of a bull, &c. 

6. In some evuntrus the gold, dbc.] The sense of the text is this; In 
certain countries, the gold, the black kinc,the black produce of 
earth, as Masha f and other dark-coloured grain, or as black iron, 
(for so some interpret the word) appertain to the eldest son ; the car 
and the furniture in the house, or utensils, such as stools and the like 
belong to the father ; j| the jewels worn by her nre the wife's, as well 
as property which she has received from the father and other kinsmen. 
Such respectively are the portions of the eldest son, of the father, and 
of his wife. Subod'hini and Hahadatta cited by Bai,am-bhatt4. 

* A passage of the Veda 9 as the preceding one is of the 
Smriti, acoordiugto the remark of the Suhod'hiin and Balam-bhatta. 

t Srn r it I sang r a h a as cited in the Viramitrodaya. 

{ Phaseolus radiatus. 

|| See a different interpretation. Sec. 2, § 10. 
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are the wife’s ;* as also the property [received by her] 
from kinsmen : so some maintain has expressly for¬ 
bidden it as contrary to the law ; and has himself explained 
its inconsistency with the sacred codes : “ It is recorded in 
scripture, without distinction, that Menu distributed Ids 
heritage among his sons.f 

7. Therefore unequal partition, though noticed in 

Codes of law, should not be practised, since it is disapproved 
by the world and is contrary to scripture. For this reason 
a restriction is ordained, that brethren should divide 
only in equal shares. , 

8. It has been declared, that sons m&y part the effects 
after the death of their father and mother. The author 
states an exception in regard to the mother’s separate 
property; “ The daughters share the residue of their 
mother’s property, after payment of her debts.”}: 

9. Let the daughters divide their mother’s effects 
remaining over and above the debts ; that is, the residue 
after the discharge of the debts contracted by the mother. 
Hence, the purport of the preceding part of the text is, 
that sous may divide their mother’s effects, which are 
equal to her debts or less than their amount. 

10. The meaning is this: A debt, incurred by the 
mother, must he discharged by her sons, not by her 
daughters; but her daughters shall take her property 
remaining above her debts ; and this is fit ; for by the 


ANNOTATIONS. 

Among hi ft ao»s.] Balam-buatta reads putrenn ** son ” in the 
singular ; but all copies of the Mitacshdm and Subod'hini, which 
have been collated, a exhibit the term in the plural ( putrebhyah 
“ son’s ” ; and so does the Viramitrodaya , quoting this passage from 
the Mitacshara . 

8. Sons may divide their mother's effects, which are equal to her 
debts or /e.is.] I hey may take the goods and must pay the debts* 
Balam-bhatta. 


* Vide supra. Sect 2, § 10. 

t A passage of the Taittiriya Veda , cited by Apastamba ; as 
here remarked by Bala-m-bhatta. 

\ Yajnyawalcya, 2, 116. 










maxim " A male child is procreated if the seed predo¬ 
minate, but a female if the woman contribute most to 
tho foetus f the woman's property goes to her daughters, 
because portions of her abound in her female children ; 
and the father's estate goes to his sons, because portions 
of him abound in his male children. 

11. On the subject [of daughters*] a special rule is 

propounded by Gautama. : “ A woman’s property goes 
to her daughters, unmarried, or unprovided. M His 

meaning is this: if there be competition of married 
and unmarried daughters, tho womans separate property 
belongs to such of them as are unmarried ; or, among 
the married, if there be competition of endowed and 
unendowed daughters, it belongs exclusively to such as are 
unendowed : and this term signifies * destitute of wealth/ 

12. In answer to the question, who takes the residue 
of the mothers goods, after payment of her debts, if 
there be no daughter ? the author adds “ And the issue 
succeeds in their default/'J 

13. On failure of daughters, that is, if there bo none, 
the son, or other male offspring, shall tako the goods. 

This, which was right under the first part of the text 
(* Let sons divide equally both the effects and the debts ;”j|) 
is here expressly declared for the sake of greater per¬ 
spicuity. 


SECTION IV. 

Effects not liable to Partition . 

1 The author explains what may not be divided 
“ Whatever else is acquired by the coparcener himself, 

ANNOTATIONS. 

11. Unmarried or unprovided.] The text is explained otherwise 
by Jimuta-vahana (C» 4. Sect. 2. § 13 and 23.) 

Married and unmarried ] Married signifies espoused ; unmarried, 
maiden. Subod-hmi . 

Endowed and unendowed. ] Endowed signifies snpplied with 
wealth ; unendowed, imfurni.shed with property. Balam-bhatta. 

* Balam-bhatta. 

t Gautama 26, 22. t Yajnyawalcy a, 2, 118. || Vide § 1 - 
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ik without detriment to the father s estate, as a present 
“ from a friend, or a gift at nuptials, does not appertain 
to the co-heirs. Nor shall he, who recovers hereditary 
“ property, which had been taken away, give it up to the 
“ parceners : nor what has been gained by science.”* 

2. That, which had been acquired by the coparcener 
himself without any detriment to the goods of his 
father or mother; or which has been received by hint 
from a friend, or obtained by marriage, shall not appertain 
to the co-heirs or brethren. Any property, which had 
descended in succession from ancestors, and had been seized 
p,y others, and remained unrecovcred by the father and 
tiie rest through inability or for any other cause, he, among 
the sons, who recovers it with the acquiescence of the rest, 
shall not give up to the brethren or other co-heirs : the 
person recovering it shall take such property. 

3. If it. be land, he takes the fourth part, and the 
remainder is equally shared among all the brethren. So, 
Sahc’ha ordains “ Land [inherited] in regular succession, 
but which had been formerly lost and which a single 
[heir] shall recover solely by his own labour, the rest may 
divide according to their due allotments, having first given 
him a fourth part.” 

4 In regular succession.] Here the word‘'inherited 
must be understood. 

5. He need not give up to the co-heirs, what has been 
gained by him, through science, by reading the scriptures 
or by expounding their meaning : the acquirer shall retain 

such gains. . , t , . ,, 

6. Here the phrase “ anything acquired by himself, 
without detriment to the father’s estate ” must be every¬ 
where understood : and it is thus counected with each 


ANNOTATIONS. 

4. Inherited must be understood ] The author supplies the de¬ 
ficiency in the text cited by him. The words “ in suceasion” aje in 
the text ; “ inherited ” must be understood to complete the sense. 
Subod’hmi. 

6. Any thing acquired by himself.] Here, according to Balam- 
HHATta’s remark, either a different .rending is proposed (cmchil for 

* YAJtfYAWALClT:!, 2, 119—129. 










member of the sentence ; what is obtained from a friend, 
without detriment to the paternal estate ; what is received 
in marriage without waste of the patrimony ; what is 
redeemed, of the hereditary estate, without expenditure 
of ancestral property; what is gained by science, without 
use of the fathers goods. Consequently, wliafc is obtained 
from a friend, as the return of any obligation conferred at 
the charge of the patrimony ; what is received at a 
marriage concluded in the form termed A sura or the 
like ; what is recovered, of the hereditary estate, by the 
expenditure of the father's goods ; what is earned by 
science acquired at the expense of ancestral wealth ; all 
that must bo shared with the whole of the brethren and 
with the father. 

7. Thus, since the phrase “ without detriment to 
the father's estate" is in every place understood ; what 
is obtained by simple acceptance, without waste of the 
patrimony, is liable to partition. But, if that were not 
"understood with every member of the text, presents 
from a friend, a dowry received at a marriage, and other 
particular acquisitions, need not have heen specified. 


ANNOTATIONS. 

anyat ,) or an interpretation of the words of the text ,, <l whatever 
else (anyat) ” being explained by (cinchit) < any thing/ 

It is connected, with every other member of the sentence More is 
implied : for the same phrase is understood in every instance, slated 
in other codes, of acquisitions exempt from partition. Subod'hini. 

In the form termed Asurn.] For, at such a marriage, wealth is 
received from the bridegroom by the father or kinsmen of the bride. 
See Mknu, 3. 31. 

7, Thus since the phrase> &c.] A different reading is noticed by 
BALAM'BKATrx “Not thus ; w na taCha instead of “Thus” tat’ha . 
It is taken as a distinct sentence ; and is explained as intimating, 
that, on the other hand, amicable gifts and the like, acquired with¬ 
out detriment to the patrimony, are not liable to partition. Accord¬ 
ing to this reading and interpretation, that short sentence belongs 
to the preceding paragraph. 

In the following sentence there se* ms to be another difference of 
reading, in the phrase <f without waste (or with waste) of the patri- 
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S. But, it is alleged, the enumeration of amicable 
gifts and similar acquisitions is pertinent, as showing, 
that such gains are exempt from partition, though 
obtained at the expense of the patrimony. Were it so, ibis 
would be inconsistent with the received practice of 
unerring person, and would contradict a passage of Nareda : 
“He, who maintains the family of a brother studying 
science, shall take, be he ever so ignorant, a share of the 
wealth, gained by science.”* Moreover the definition of 
wealth, not participable, which is gained by learning, is so 
propounded by Catyayana : “ Wealth, gained through 
science which was acquired from a stranger while receiv¬ 
ing a foreign maintenance, is termed acquisition through 
learning.” 


ANNOTATIONS. 


mony.'* But the reading, which is countenanced by the exposition 
given in the Suhod’hmi, has been preferred. 

Since the phrase “ without detriment to the father's estate."'] 
Since that portion of the text is applicable to gifts and other acqui¬ 
sitions which are specified as exempt from partition, therefore, as 
those acquisitions made at the charge of the patrimony are liable 
to be shared, so any tiling obtained by mere acceptance, not being 
included among such acquisitions, must be subject to partition, 
though procured without use of the paternal goods, Subod’hini, 

8. As showing that such gains are exempt from partition .] A 
difference in the reading of this passage, bhajyatioat (in the ablative 
case) instead hhajyatwaya (in the dative), is mentioned by Balam- 
bkatta; but he makes no difference in the interpretation. 

Would contradict a passage of Nareda .] Since the support of tha 
family is there stated as a reason for partaking of the property, the 
right of participation in the gains of science is founded on a special 
cause ; and is not a natural consequence of relation as a brother : 
and the gains of science are not naturally liable to partition, and are 
therefore mentioned as excepted from distribution. 


* Nabeda, 13, 10. 
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9. Thus, if the phrase “ without detriment to the 
father’s estate,” be taken as a separate sentence, anything 
obtained by mere acceptance would be exempt from 
partition, contrary to established practice. 

Id. This [condition, that the acquisition be without 
detriment to the patrimony,*] is made evident by Menu : 
“ What a brother has acquired by his labour, without 
using the patrimony, he need not give up to the co-heirs; 
nor what has been gained by science.”f 

31, By labour] by science, war, or the like. 

12. Js it not unnecessary to declare, that effects 
obtained as presents from friends, and other similar 
acquisitions made without using the patrimony, are exempt 
from partition : since there was no ground for supposing 
a partition of them ? That what is acquired, belongs to 
the acquirer, and to no other person, is well known : but 
a denial implies the possible Supposition of the contrary. 

13. Here a certain writer thus states grounds for 
supposing a partition. By interpreting the text, “ After 
the death of the father, if the eldest brother acquire any 
wealth, a share of that belongs to the younger brothers ; 
provided they have duly cultivated science; ” J in this 
manner, ‘ if the eldest, youngest or middlemost, acquire 
property before or after the death of the father, a share 
shall accrue to the rest, whether younger or eldergrounds 
do exist for supposing friendly presents and the like to be 
liable to partition, whether or not the father be living: 
that is accordingly denied 

3 4. The argument is erroneous: since there is not hero 
a denial of what might be supposed ; but the text is a 
recital of that which was demonstratively true : for most 
texts, cited under this bead, are mere recitals of that 
which is notorious to the world. 

15. Or yon may be satisfied with considering it as 
an exception to what is suggested by another passage, 

“ All the brethren shall be equal sharers of that which 
is acquired by them in concert: ” || and it is therefore 


* Subod'hini. 

t Menu, 9, 208. The olose of this passage is read differently by 
CULiaJCABHATTA, J I >[ UI' A - Y A IIA N A > &c. See JlMUTA- VAHANA Oh. 9 
Sect. 1, § 3. ’ 

:f Menu, 9. 204. 

II Via HASS1> ATI cited in the Retnacara. 
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a more error to deduce the suggestion from an indefi¬ 
nite import of the word “ eldest ” in the text before 
cited ( § 13 ), That passage must be interpreted as an 
exception to the general doctrine, deduced from texts con¬ 
cerning friendly gifts and the rest, that they are exempt 
from partition, both before the father’s death and after his 
demise. 

16. Other things exempt from partition, have been 
enumerated by Menu : “ Clothes, vehicles, ornaments, 
prepared food, women, sacrifices, and pious acts, as well 
as the common way, are declared not liable to distribu¬ 
tion. ” * 

17. Clothes, which have been worn, must not be 
divided. What is used by each person, belongs exclu¬ 
sively to him; and what had been worn by the father, 
must be given by brethren parting after the father s 
decease, to the person who partakes of food at his obse¬ 
quies : as directed by Vri hasp ATI: . “ The clothes and 
ornaments, the bed and similar furniture, appertaining to 
the father, as well as his vehicle and the like, should be 
given, after perfuming them with fragrant drugs and 
wreaths of flowers, to the person who partakes of the funeral 
repast/ 7 But new clothes are subject to distribution. 

18. Vehicles] The carriages, as horses, litters or the 
like. Here also, that, on which each person rides, belongs 
exclusively to him. But the father's must be disposed 
of as directed in regard to his clothes. If the horses or 
the like be numerous, they must be distributed among 
co-heirs who live by the sale of them. If they cannot be 
divided, the number being unequal, they belong to the 
eldest brother: as ordained by Menu ; “ Let them never 
divide a single goat or sheep, or a single beast with 


ANNOTATIONS. 


18. The number being unequal .] Inequality here signifies 
insufficiency for shares; not imparity of number. And this is fit. 
Suppose throe horses, and three sons : since the number is adequate 
to the allotment of sharos, the horses may be divided. Suppose four 
horses and either three or five sons : since the horses do not answer 
to the number of coheirs, and cannot be distributed into shares in 

* Menu, 9. 219. 
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uncloveir hoofs : a single goat or sheep belongs to the first 
born. v * 

Id, The ornaments worn by each person are exclu¬ 
sively his. But what has not been used, is common and 
liable to partition. “ Such ornaments, as are worn by 
women during the life of their husband, the heirs of the 
husband shall not divide among themselves ; they, who 
do so, are degraded from their tribe . 99 + It appears from 
the condition here specified (“ such ornaments as are 
worn, ” ) that those, which are not worn, may be divided. 

20. Prepared food, as boiled rice, sweet cakes and the 
like, must be similarly exempted from partition. Such 
food is to be consumed according to circumstances. 

21. Water, or a reservoir of it, as a well ov the like, 
being unequal [to the allotment of shares] must not be 
distributed by means of the value; but is to be used [by 
the co-heirs] by turns. 

22. The women or female slaves* being unequal [in 
number, to the shares,] must not be divided by the value, 
but should be employed in labour [for the co-heirs] alter¬ 
nately. But women (adulteresses or others) kept in con¬ 
cubinage by the father, must not be shared by the sons, 
though equal in number : for the text of Gautama for¬ 
bids it. “ No partition is allowed in the case of women 
connected [with the father or with one of the co-heirs]. ” J 

28. The term yogaenhemos is a conjunctive compound 
resolvable into yoga and eshema. By the word yoga is 
signified a cause of obtaining something not already 


ANNOTATIONS. 

their kind, and since a distribution by means of the value is for¬ 
bidden, and the cattle is directed to be given to the eldest brother, 
the horses may he divided so far ay they are adequate to the shares, 
and the surplus shall be given to the eldest. Throughout this title, 
imparity must be so understood. Subod'hini. 

21.. Being unequal.'] It is thus hinted, that, if the number be 
adequate, partition takes place. Balam-p.hatta. * 

22. “ Women connected ."J Enjoyed, or kept in concubinage. 
SubotVhini. 

* Menu, 9, 119. f Menu, 9, 200. \ Gautama, 28. 1J 
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obtained: that is, a sacrificial act to be performed with fire, 
consecrated according to the Veda and the law. By the 
term cshema is denoted an auspicious act which becomes 
the means of conservation of what has been obtained: 
such as the making of a pool or a garden, or the giving 
of alms elsewhere than at the altar. Both these, though 
appertaining to the father, or though accomplished at the 
charge of the patrimony, are indivisible; as Laitgacshi 
declares. “ The learned have named a conservatory act 
csheema, and a sacrificial one yoga ; both are pronounced 
indivisible : and so are the bed and the chair” 

24*. Some hold, that by the compound term yogacshcma, 
those who effect sacrificial and conservatory acts (yoga 
and cshema ), are intended, as the king's counsellors, the 
stipendiary priests, and the rest. Others say, weapons, 
cowtails, parasols, shoes and similar things, are meant. 

25. The common way, or road of ingress and egress to 
and from the house, garden, or the like, is also indivisible. 

26. The exclusion of land from partition, as stated by 
XJSANAS, ( “ Sacrificial gains, land, written documents, pre¬ 
pared food, water, and women, are indivisible among 
kinsmen even to the thousandth degree ; ) bears reference 
to sons of a Brahmana by women of the military and 
other inferior tribes : for it is ordained [by Vrihaspati :] 
“Land, obtained by acceptance of donation, must not be 
given to the son of a Gshatriya or other wife of inferior 
tribe : even though his father give it to him, the son of 
the Brahmani may resume it, when his father is dead. ’’ * 

27. Sacrificial gains] acquired by officiating at religious 
ceremonies. 

28. What is obtained through the father’s favour, will 
be subsequently declared exempt from partition.f The 


ANNOTATIONS. 

Female slaves, being taken for enjoyment by any one of the brethren 
or co-heirs, belong exclusively to him. Haradatta on Gautama, 
24. So?ne hold .] The interpretation, given by MedTfatit’jii and 
the Calpataru , is stated; Balam jbhatta. 

* This is a passage of Vbituspati, according to the remark of 
Baiam-bhatta ; and it is cited as such by Jimuta-varana, 0. 9; 

§ 19 - 

f Sect. 6, § 13—16. 
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supposition, that anything 1 , acquired by transgressing restric¬ 
tions regarding the mode of acquisition, is indivisible, has 
been already refuted. * 

29. It is settled, that whatever is acquired at the 
charge of the patrimony, is subject to partition. But the 
acquirer shall, in such a case, have a double share, by the 
text of Vasisht’ha.. “ He, among them, who has made 
an acquisition, may take a double portion of it, ” •+ 

30. The author propounds an exception to that maxim. 
“ Bat, if the common stock be improved, an equal division 
is ordained. ” J 

31. Among unseparated brethren, if the common stock 
be improved or augmented by any one of them, through 
agriculture, commerce or similar means, an equal distribu¬ 
tion nevertheless takes place ; and a double share is not 
allotted to the acquirer. 


SECTION V. 


Equal rights of Father and son in property ancestral 

1. The distribution of the paternal estate among sons 
has been shown ; the author next propounds a special rule 
concerning the division of the grandfather’s effects by grand¬ 
sons. “ Among grandsons by different fathers, the allot¬ 
ment of shares is according to the fathers. ” || 


ANNOTATIONS, 


29. He, among them . ] Among the brethren. Sulod’hmi, 

1. Grandsons by different fathers Children of distinct fathers; 
moaning sons of brothers. Another rending also occurs: pramita 
poitricanam, t( whose fathe rs are deceased;” instead of aneca-poitri - 
canatu whose fathers are different/’ Sub >d'hini. 

Balam-bICATTa notices another variation the reading, hut with 
disapprobation; atieca-pitryacanam, It intends the same meaning, 
though inaccurately expressed. 


* Sect, 1. § 16. f Vasisht’ita, 17. 42. % Yajnyawalcya, 2. 121. 
tl Taj^yawalcia, 2. 121. , 
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2. Although grandsons have by brith a right in the 
grandfather's estate, equally with sons : still the distribu¬ 
tion of the grandfather's property must be adjusted through 
their father, aud not with reference to themselves. The 
meaning here expressed is this: if unseparated brothers 
die leaving male issue ; and the number of sons be unequal, 
one having two sons, another three, and a third four; the 
two receive a single share in right of their father, the other 
three take one share appertaining to their father, and the 
remaining four similarly obtain one share due to their 
father. So, if some of the sons be living and some have 
died leaving male issue; the same method should be 
observed : the surviving sons take their own allotments, 
and the sons of their deceased brothers receive the shares 
of their own fathers respectively. Such is the adjustment 
prescribed by the text. 

3. If the father be alive, and separate from the 
grandfather, or if he have no brothers, a partition of 
the grandfather’s estate with the grandsorl would not 
take place ; since it has been directed, that shares shall 
be allotted in right of the father, if he be deceased : or, 
admitting partition to take place, it would be made 
according to the pleasure of the father, like a distribution 
of his own acquisitions ; to obviate this doubt the author 
says ; % For the ownership of father and son is the same 


ANNOTATIONS. 

3. If he be deceased .] A variation in the reading and punctua¬ 
tion of the passage is noticed by Balam-bhatta : vibhago n’asti 
d'hriyamane; apitari pitrito bkaga-calpanetyuctatwat’ (instead of 
vibhago n'asti ; ad’hriyamane pitari pitrito t §c.) “ partition would 
not take place, if he be living, since it is directed that shares shall 
be allotted in right of the father, if be bo deceased.’’ 

To obviatg this doubt the author says.] If the father be alive 
and separated from his own father, or if, being an only son with no 
brothers to participate with him, he be alive and not separated 
from his own father ,* then, since in the first mentioned case he is 
separate, no participation of tho grandson’s own father, in the 
grandfather’s estate, can be supposed, and therefore as well as 
because he is surviving, the grandson cannot be supposed entitled 
to share the grandfather’s property, since the intermediate person 
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in land, which was acquired by the grandfather, or in a 
corrody, or in chattels [which belonged to him. ” ] * 

4. Land] a rice field of other ground. A corrody] 
So many leaves receivable from a plantation of betle 
pepper, or so many nuts from an orchard of areca. 
Chattels] gold, silver, or other movables. 

5. In such property, which was acquired by the 
paternal grandfather, through acceptance of gifts, or by 
conquest or other means [as commerce, agriculture, or 
service, f ] the ownership of father and son is notorious : 
and therefore partition does take place. For, or because, 
the right is equal, or alike, therefore partition is not 
restricted to be made by the father’s choice ; nor has he 
a double share. 

6. Hence also it is ordained by the preceding text, 
that r£ the allotment of shares shall be according to the 
fathers,” (§ 1.) although the right be equal. 

7. The first text “ when the father makes a partition, 
&c.” (Sect. 2 § 1.) relates to property acquired by the 


ANNOTATIONS. 

obstructs his title : and, in the seoond case, although the grandson's 
own father havo pretensions to the property, since he is not separated, 
still the participation of the grandson in his grandfather's estate 
cannot be supposed, for his own father is living : hence no partition 
of tho grandfather’s effects, with the grandson whose father is 
living, can take place in any circumstances. Or. admitting that 
such partition may be made, because he has a right by birth ; still, 
as the father's superiority is apparent, (since a distribution by 
allotment to him is directed, when he is deceased ; and that is more 
assuredly requisite, if he bo living ;) it follows, that partition 
takes place by the father's choico and that a double share belongs 
to liim. Subod’hini. 

For the ownership of father and son.] The Calpataru and 
Afarauca read “ The ownership of both father and son ” instead of 

For the ownership of father and son cliobhayok instead of 
chaiva hi . 

4 Betle pepper.'] Piper betle. Linn. Betle-leaf. 

Areca. Areca Fanfel. Goert. Betle-nut. 

* YaJJSYAW ALC1A, 2 122. 


f Balavl-Bhatta. 










father himself. So does that which ordains a double 
share : “ Let the father^ making a partition, reserve two 
shares for himself. ” * The dependence of sons, as affirmed 
in the following passage, “ While both parents live, the 
control remains, even though they have arrived at old 
age ; ” h must relate to effects acquired by the father 
or mother. This other passage, " They have not power 
over it (the paternal estate) while their parents live; \ 
must also be referred to the same subject. 

8. Thus, while the mother is capable of bearing more 
sons and the father retains his worldly affections and does 
not desire partition, a distribution of the grandfather’s 
estate does nevertheless take place by the will of the son. 

9. So likewise, the grandson has a right of prohibition, 
if his un,separated father is making a donation, or a sale, 
of effects inherited from the grandfather : but he has no 
right of interference, if the effects were acquired by the 
father. On the contrary, he must acquiesce, because he 
is dependant. 

10. Consequently the difference is this: although lie 
have a right by birth in his father s and his grandfather’s 
property; still, since, he is dependant on his father 
in regard to the paternal estate and since the father has a 
predominant interest as it was acquired by himself, the 
son must acquiesce in the fathers disposal of his own 
acquired property : but, since both have indiscriminately 
a right in the grandfather’s estate, the son has a power of 
interdiction [if the father be dissipating the property.|[] 

11. Menu likewise shows, that the father, however 
reluctant, must divide with his sons, at their pleasure, the 
effects acquired by the paternal grandfathers ; declaring, 
as he does (“If the father recover paternal wealth, 
not recovered by his co-heirs, he shall not, unless willing, 
share it with his sons; for in fact it was acquired by 
him :”)*[[ that, if the father recover property, which had 
been acquired by an ancestor, and taken away by a stanger, 
hut not redeemed by the grandfather, he need not himself 

* Naked a, 13. 12. 

f The remainder of this passage has not been found; nor is the 
text cited in other compilations. Balam-bhaTTA ascribes it to 
Menu ; but it is not found in his institutes. 

,£ Menu, 9. 204. 

|| SubocVkini. • 

f Menu, 9, 209. 





share it, against his inclination, with his sons ; any more 
than he need give up his own acquisitions. 


SECTION VI 


Rights of a posthumous son and of one born after the 
; partition . 

1. How shall a share be allotted to a son born sub ¬ 
sequently to a partition of the estate ? The author replies 
4t When the sons have been separated, one who is [ after- 
<fi wards j bom of a woman equal in class, shares the distri- 
“ button.” * 

2. The sons being separated from their father, one, who 
shall lx) afterwards born of a wife equal in class, shall 
share the distribution. What is distributed, is distribution, 
meaning the allotments of the father and mother : he 
shares that; in other words, he obtains after [ the demise 
of f ] parents, both their portions: his mothers portion, 
however, only if there be no daughter ; for it is declared 
that “ Daughters share the residue of “ the mother's pro¬ 
perty, after payment of her debts.” J 

3. Blit a son by a woman of a different tribe, receives 
merely his own proper sliare, from his fathers estate 
with the whole of his mother’s property, if there be no 
daughter. Jj ] 



ANNOTATIONS. 


2. If there be no daughter.] Bill;, if thero bo a daughter, the son 
does not take his mother’s portion, Subod r hini. 

3. His own proper share.] See Section 8. 

From his father's estate.'] Balam-bhatta here notices a different 
reading ; pitryam in the accusative, for pilriyat in the ablative, and 
afterwards, matirican “ maternal )} for matuk “ his mothers.” The 
sense is not materially affected by these variations. 

* Yajny awaluya , 2. 123. t Ballam Bh atta. 

I Yajnyawalcya, 2 .118, Vide supra, Sect. 3. § 8. ]j Sabod'foni. 
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4. The same rule is propounded by Menu ; “ A son, 
bom after a division, shall alone take the parental wealth. ” * 
The term parental ( pitryam, ) must be here interpreted 
“appertaining to both father and motherfor it is ordained 
that “A son, born before partition, has no claim on the 
wealth of his parents ; nor one, begotten after it, on that 
of his brother. ” '!* 

5. The meaning of the text is this : onp, bom pre¬ 
viously to the distribution of the estate, has no property 
in the share allotted to his father and mother who are 
separated [ from their elder children J ] ; nor is one, bom 
of parents separated [ from their children ], a proprietor 
of his brother’s allotment. 

C. Thus, whatever has been acquired by the father 
in the period subsequent to partition, belongs entirely 
to the son bom after separation. For it is so ordained: 
“ All the wealth, which is acquired by the father himself, 
who has made a partition with his sons, goes to the son 
begotten by him after the partition: those, bom before 
it, are declared to have no right. ” || 

7. But the son, bom subsequently to tho separation, 
must, after the death of his father, share the goods with 
those who re-united themselves with the father after the 
partition : as directed by MENU ; “ Or he shall participate 
with such of the brethren, as are re-united with the 
father. ” 


ANNOTATIONS. 


4. On the wealth of his parents.'] This passage, being read 
differently by Jimctta-vahana (€h. 7. § 5), who writes pilrye 
“ parental of paternal ” instead of pitroh “ of both parents, n is not 
less ambiguous according to the reading, than the text cited from 
Mend. 

f> In the share.] Balari-biutta censures another reading, 
vibhage “ in the division,” for bhage (t in the share.” 


* Menu, 9 *- 236 , t Vkihahpatt. j Balam-uhatta. 
|| VltlHASCATI. HCO JlMVTA-TAHANA, Cb 7» § 6, 

<|| Menu, 216 . 
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8. When brethren have made a partition subsequently 
to their father's demise, how shall a share be allotted to a 
son born afterwards ? The author replies “ His allotment 
“must absolutely be made, out of the visible estate “ cor¬ 
rected for income and expenditure. ”* 

9. A share allotted for one who is born after a separa¬ 
tion of the brethren, which took place subsequently to 
the death of the father, at a time when the mother’s 
pregnancy was uot manifest is “his allotment.” But 
whence shall it be taken ? The author replies, ,f from the 
visible estate” received by the brethreu, “ corrected for 
income and expenditure.” Income is the daily, monthly 
or annual produce. Liquidation of debts contracted by 
the father, is expenditure. Out of the amount of pro¬ 
perty corrected by allowing for both income and expendi¬ 
ture, a share should be taken and allotted to the 
{.posthumous son.] 

10. The meaning here expressed is this: Including 
in the several shares the income thence arisen, and 


ANNOTATIONS. 

8. Absolutely. ] The particle va is here employed afllrmatively. 
The meaning is, that an allotment for them should be made only 
irom the visible estate corrected for income and expenditure 
Subod* hint . 

9. Ibis allotment. ] The pronoun “ his ” refers to the son born 
after partition. Subod'hini. 

Corrected for income and expenditure. J If agriculture or the 
like have been practised by the brethren with their sevdhil shares 
after separation, the gain is “income.” The payment of the father’s 
debts, the support of their own families, and similar disbursements 
constitute “ expenditure.” Counting the income in the shares, and 
deducting tho expenditure from the allotments, as much as may bo 
iu each instance proper, should be taken from each portion, and an 
allotment be thus adjusted for a pregnancy which existed at the 
moment of tho father’s decease, as well as at tho time of the pa?i,i- 
tion, though net then manifest. Subod'hini. 

10. Including in the several shares, Sfc. ] It is the patrimony 
th ou gh div ided, as muc h os when undivided. Since then the 

* Yajnyawalcxa, 2. 123. 
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subtracting the father’s debts a small part should be taken 
from the remainder of the shares respectively, arid an allot¬ 
ment, equal to their own portions, should be thus formed 
for the [posthumous] sou born after partition. 

11. This must be understood to be likewise appli¬ 
cable iu the case of a nephew, who is born after the 
separation of the brethren ; the pregnancy of the bro¬ 
ther’s widow, who was yet childless, not having been 
manifest at the time of the partition. 

12. But, if she were evidently pregnant, the distri¬ 
bution should be made, after awaiting her delivery ; as 
Vasisht’ha directs, “ Partition of heritage [takes place] 
among brothers [having waited] until the delivery of 
such of the women, as are childless [but pregnant].” * 
This text should bo interpreted, ‘ having waited until the 
delivery of the women who are pregnant.’ 


ANNOTATIONS. 

offspring, though yet in the mother’s womb, is entitled to a share of 
the father’s goods, as being his issue, therefore that offspring is 
entitled to participate in the gain arising out of the patrimony. Here 
again, if it be a male child, he has a right to an equal share [with 
others of the same class ]. But, if a female child, she participates 
for a quarter of the shave due to a brother of the same rank with 
herself. This, which will be subsequently explained, should be 
here understood. Sabod’hini. 

11. Who tv as yet childless .] This is according to the reading 
and interpretation followed by Balam-buatta. He notices, how¬ 
ever, another reading, ( aprajasya instead of aprajasi ) which con¬ 
nects the epithet of childless” with the brother. 

12. Such of tho women as are childless but prqgwnt] 
Vacuks^atI'Misba connects the word “ women ” (or ‘wives’) with 
tho term “ brothers.” The Calpataru , and other compilations, also 
understand the wives of brothers to be meant; but in the Smriii - 
chandrica the passage is interpreted as relating to the widows of 
the Father. All concur in explaining it as meant of pregnant widows. 

This text should be interpreted.'] The most natural construction 

* The first part of this passage corresponds with a text ot 
VasishtTia’s institutes (17. ’id,) ; but the sequel of it is not to be 
found in that work. 
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13. Tt has been stated, that the son, bom after par¬ 
tition, takes the whole of his father’s goods and of bis 
mother's.* But if the father, or the mother, affectionately 
bestow ornaments oi other presents on a separated son, 
that gift must not be resisted by the son born after par¬ 
tition ; or, if actually given, must not be resumed. So the 
author declares : “But effects, which have been given by 
“ the father, or by the mother, belong to him on whom 
“ they were bestowed." f 

14. What is given (whether ornaments or other 
effects,) by the father and by the mother, being separated 
from their children, to a son already separated, belongs 
exclusively to him ; and does not become the property 
oi the son born after the partition. 

15. By parity of reason, what was given to any one, 
before the separation, appertains solely to him. 


ANNOTATIONS. 

'of the original text is 4 Partition of heritage is among brothers and 
womeu who aro childless ; until the birth of issue,’ The author 
of the Calpataru and Chintamani follow that interpretation, and 
conclude that 1 a share should be set apart for the widow who is 
4 likely to have issue (being supposed pregnant) : and, when she is 

* delivered, the share is assigned to her son, if she bear male issue ; 

* but, if a son be not born, the share goes to the" brethren, and the 
4 woman shall have a maintenance.’ The author of the Smriti-chandrica 
acknowledges that to be the natural construction of the words ; but 
rejects the consequent interpretation, because it contains a contradic¬ 
tion, and because widows are not entitled to participate as heirs. 
He expounds the text, nearly as it is explained in the Mitobtohara, viz., 

< Among brothers, who have continued to live together, until the 

< delivery of the childless but pregnant widow, partition of heritage 
4 takes place after the birth of the issue, when its sex is known , 

4 and does not take place immediately after the obsequies.’ 
Yjswfswaba-biutta, in the Madana-Parijatit, exhibits a similar 
interpretation ; 1 Partition takes place after awaiting the delivery of 
4 widows who are evidently pregnant.’ 

* Vide supra. § 1.— § 7. f YajsyaWalcya, 2 124* 












THE MITACSHAIU 


CHAP. I, 



16. So, among brethren, dividing the allotment of 
their parents who were separated from them, after the 
demise of those parents, (as may be done bv the brothers, 
if there be no son bom subsequently to the original parti¬ 
tion ;) what had been given by the father and mother to 
each of them, belongs severally to each, and is shared by no 
other. This must be understood. 


SECTION VII. 


Shares allotted to provide for widows and for the nuptials 
of unmarried daughters.—The initiation of unini¬ 
tiated brothers defrayed out of the joint funds. 

1. When a distribution is made during the life of 
the father, the participation of his wives equally with 
his sons, has been directed. (“ If he make the allot- 
“ ments equal, his wives must be rendered partakers of 
“ like portions. ” *) The author now proceeds to declare 
their equal participation, when the separation takes place 
after the demise of the father; “ Of heirs dividing after 
“ the death of the father, let the mother also take an 
u equal share. ” f 

2. Of heirs separating after the decease of the 

father, the.mother^ shall, take a share equal to that of a 

squ^ provided no separate property Lad been giveu to 
her. But, if any had been received by her, she is 
entitled to half a share, as will be explained. \ 

3. If any of the brethren be uninitiated, when the 
father dies, who is competent to complete their 

^initiation ? The author replies : Uninitiated brothers 


ANNOTATIONS. 



property of a woman (Strid'ham.) Vide C. 2. Sect. 11. § 1. 

3. JmtiatLon.li Sanscara ; a succession of religious rites com¬ 
mencing on the pregnancy of the mother and terminating with the 
investiture of the sacerdotal thread, or with the return of the 
student to his family and finally his marriage. 

* Section 2. § 8. | Yajnyawalcya, 2.124, J Vide C. 2. Sect. 11. § 34. 
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should be initiated by those, for Whom the ceremonies 
have been already completed, ” * 

4. By the brethren, who make a partition after the 
decease of their father, the uninitiated brothers should be 
initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author stated a 
different rule : “ But sisters should be disposed of in 
marriage, g iving them as an allotment, the fourth part of 
a brother 5 s own sEaro/ 7 f 

6. The' purport of the passage is this: Sisters 
also, who aro not already married, must be disposed 


ANNOTATIONS. 

4. By the brethren who make a partition, SfcJ] By such, for 
whom all initiatory ceremonies, including marriage, have been 
completed. Balam-bhatta. 

After the decease of their father .] In like manner, while the 
father is living but disqualified by degradation from his tribe or 
other incapacity, if the brethren be themselves the persons who 
make the partition, the same rule must be understood in regard to 
the initiation of brothers at the charge of the common stock. 
Balam-bhatta. 

6. The purport of the passage is thisf\ As commentator* 
disagree in their interpretation of the text, and a subtle difficulty 
does arise, tho author proceeds to show that his own exposition, 
and no other, conveys tho real sense of the passage. Taking the 
phrase ° the uninitiated should be initiated” as here understood 
from the preceding sentence {§ 3), ho expounds tho text: 4 Sisters 
also, who are not already married, &c. * 

Some thus interpret the words 44 own share.” 4 After assigning 
f as many shares as there are brothers, a quarter part should be given 
* to a sister, out of their several allotments : so that, if there 
4 be two or more sisters, a quarter of every share must be given 
4 to each of them.* 

But others thus expound those terms : 4 Deducting a quarter from 

each of their shares, the brothers should give that to a sister. If 


* YA-TJSyAWAhCYA, 2. 125. 


t YAWAWALCtA, 2, 125. 
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of> in marriage, by the brethren, contributing a fourth 
part out of their own allotments. Hence it appears, 
that daughters, also participate after r 

■fSH Sgr. iler^ In own share, Hie 

Ine'amng is not, that a fourth part shall be deducted out 
of the portions allotted to each brother, and shall be 

( so contributed ; but that the girl shall be allowed to 
participate for a quarter of such a share as would be 
assignable to a brother of the same rank with herself. 
The sense expressed is this: if the maiden be daughter 
of a Brahmani, she has a quarter of so much as is the 
amount of an allotment for a son by a Brahmani wife. 


ANNOTATIONS. 

< there be twoor more Bisters, they and their brothers shall respectively 

< take tho same subtracted share [ and residue ; ] and no separato 
* deduction shall bo made [ for each/] 

Both interpretations are unsuitable : for, according to the first, if 
there be one brother and seven or eight sisters ; * nothing will 
remain for the brother, if a quarter must he given to each sister ; 
or, if there be one sister and many brothers, the sister has a greater 
allotment than a brother, if a quarter must be given to her by each 
of her brothers; and this is inconsistent with a text, which indicates, 
that a daughter should have less than a son. 

Under the second exposition, if there be one sister and numerous 
brothers, the same objection arises, which was before stated : or, in 
the case of one brother and seven or eight sisters, suppose the 
amount of brother's sharo to be a nishea, the quarter of that is very 
inconsiderable, and the allotment of shares out of it is still more 
trifling: the terms of the text u giving them, as an allotment, the 
fourth part,” (§ 5) would be impertinent; or admitting that tho 
precept is observed, still there would be an inconsistency. 

But, according to our method, sinco each sister has oxaotly a 
quarter of a share, there is nothing contradictory to tho terms of the 
text “ a fourth part ” (§ 5), SubocThini . 

* If there bo four sisters, nothing will remain for the brother; 
if there bo a greater number, the allotment of a quarter to each is 
impossible. C. 
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7. For example, if a certain person had only a Brah¬ 
mani wife, and leaves one son and one daughter, the 
whole paternal estate should be divided iuto two parts, 
and one such part be sub-divided into four: and, the 
quarter being given to the girl, the remainder shall be 
taken by the son. Or, if there be two sons and one 
daughter, the whole of the fathers estate should be divided 
into three parts ; and one such part be sub-divided into 
four : and, the quarter having been given to the girl, the 
remainder shall be shared by the sons. But, if there be 
one son and two daughters, the father’s property should be 
divided into thirds, aud two shares be severally sub-divided 
iuto quarters : then, having given two [ quarter ] shares 
to the girls, the son shall take the whole of the residue. 
It must be similarly understood in any case of an equal 
or unequal number of brothers and sisters alike in rank. 

8. But if there be one son of a Brahmani wife and 
one daughter by a Gshatriya woman, the paternal, 
estate should be divided into seven parts: and the 
three parts, which would be assignable to the son of 
a Gshatriya* woman must be subdivided by four; then, 
giving such fourth part to the daughter of the Cshatriya 
wife, the son of the Brahmani shall take the residue. 


ANNOTATIONS. 

7. Divided into two parts , and one such part. . .. ittio four .] It* 
tlio text were not so explicit, it might have been rather concluded, 
that the estate should be divided into five parts; ono for the sister, 
and four for the brother, which would be exactly an allotment of a 
quarter of the amount of a brother’s share to a sister. But, accord¬ 
ing to the distribution exemplified in the text, the sister receives ono 
quarter of that which she would have received, had she been male 
instead of female. It is, however, in the instance first stated, a 
seventh only of what her brother actually reserves for himsolf. 

This is oonsonant to Med’hatit’hi’s interpretation of a parallel 
passage of Menu;* where he observes, that * if the maiden sisters 
‘be numerous, the portions are to bo adjusted at the fourth part 
1 of an allotment for a brother of the same class : thus the meaning 
* is, let the son take three parts, and let the damsel take the 


‘ fourth.’ 


Vide infra. § 9. 


G 
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Or, if there bo two sous of the Brahmani and one 
daughter by the Cshatriya wife, the father’s estate shall 
be divided into eleven parts ; and three parts, which would 
be assignable to a son by a (Jshatviya wife, must be 
subdivided by four: having given such quarter share 
to the daughter of the Cskatriya , the two sons of the 
BvcilvntCbiii shall share and take the whole of the remain** 
der. Thus the mode of distribution may be inferred in 
any instance of an equal or unequal number of brothers 
and sisters dissimilar in rank. 

9. Nor is it right to interpret the terms of the text 
( a giving the fourth part," § 5) as signifying * giving 
money sufficient for her marriage/ by considering the word 
“ fourth ” as indefinite. For that contradicts the text of 
11 Menu “ To the maiden sisters, let their brothers give 
portions out of their own allotments respectively : to each 
the fourth part of the appropriate share; and they, who 
^refuse to give it, shall b e degr aded* ”* 

TO. The sense oj this passage is as follows : Brothers, 
of the sacerdotal and other tribes, should give to their 
sister belonging to the same tribes, portions out of 
of their own allotments; that is, out of the shares 
ordained for persons of their own rank, as subsequently 
cxplained.f They should give to each sister a quarter 
of their own respective allotments. It is not meant, that 
a quarter should be deducted from the share of each and 


ANNOTATIONS. 

9. For her marriage .] Sanscara (§ 3) signifies, in this instance, 
marriage: since the previous ceremonies are not performed for 
females, but only for male children. SuboThini, §c. 

Out of their own allotments respectively . ”] A difference in read¬ 
ing of this passage is remarked in the notes on Jimuta-vahana,— 
(C. 3. Sect. 2, § 36). A further variation ocours in the commentary 
b} Medhatit’hi, who reads Swabhyah swabhyah u to their own 
sisters ; that is, 1 sisters of their own classes respectively. * 

u To each the fourth part of the appropriate share.” ] This part 
of the text is understood differently by Jimuta-vahana. C. 3. 
Sect. 2. § 36. 



Menu, 9, US, 


t Sect. 8. § d. 
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be given to the sister. But to each maiden, should be 
severally allotted the quarter of a share ordaiued 'for a son 
of the same class. The mode of adjusting the division 
when the rank is dissimilar and the number unequal, 
has been stated ; and the allotment of such a share 
appears to be indispensably requisite, since the refusal of 
it is pronounced to be a sin : “ They who refuse to give it, 
shall be degraded/’ ( § 9.) 

11. If it be alleged, that, here also, the mention of a 
quarter is indeterminate, and the allotment of property 
sufficient to defray the expenses of the nuptials is all 
which is meant to be expressed; the answer n o ; lor 
there is not any proof, that the allotment of a quarter of 
a share is indefinite in both codes; and the withholding 
of it is pronounced to be a sin. 

J 2. As for wliat is objected by some, that a sister, 
who has many brothers, would be greatly enriched, if. 
the allotment of a [fourth *] part were positively meant: 
and that a brother, who has many sisters, would be 
entirely deprived of wealth ; the consequence is obviated 
in the manner before explained ; T it is not here directed 
that a quarter shall be deducted out of the brother’s 
own share and given to his sister ; whence any such con¬ 
sequence should arise. 

13. Hence the interpretation of Med'hatit’hi who 
lias no compeer, as well as of other writers, who concur 
with him,48 square and accurate; not that of BharuCHI. 


ANNOTATIONS. 

11 , In both codes.] In the text of Yajnyawalcya and in that 
of Menu. Subod'kini. 

Pronounced to be a sin.] In Menu’s text. (§ 9), Bat.am-bratta. 

13. Who has no compeer . ] Who is independent of control. 
Balam-bhatta. 

This commentator treats Asahaya as an epithet of the author 
yiext named (Mbi/Hath/hi.) The word occurs, however, as a proper 
name in the Vivadaretnacara, in commenting on a passage of Menu 
(9. 165.) The meaning may be that 4 the opinion of Asahaya, 
Med’hatit’hi, and the rest is aocurato : not that of BHATurcm.’ 


* Balam-biiatta. 


H 6. 
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( *4 Therefore, after the decease of the father, an 

junmarried daughter participates in the . inh0ritaig.ce. But, 
before his demise, she obtains that only, whatever it be, 
which her father gives ; since there is no special precept 
respecting this case. Thus all is unexceptionable. 


SECTION VIII. 

Shares of Sons belonging to different tribes . 

h The adjustment of a distribution among brothers 
alike in rank, whether made with each other, or with their 
father, has been propounded in preceding passages (“ When 
the father makes a partition, &c.*). The author now 
describes partition among brethren dissimilar in class: 

k e s °ns of a Brakmana , in the several tribes, have 
tour shares or three, or two, or one ; the children of 
a GshatHya have three portions, or two or one ; and those 
of a Vaisya take two parts, or one.”-|- 

2. Under the sanction of the law,| instances do occur 
of a Brakmana having four wives ; a Gshatriya , three; 
Vilisya two : but a Sudra one. In such cases, the sons 
°* a Brakmana bom to him by women of the several 
tribes, shall have four shares, three, two, or one, in the 
order of these tribes. 

3. The several tribes (vcmmasas)] Women of the 
different classes, the sacerdotal and the rest, here signified 
by the word tribe (varna). The termination sas, sub¬ 
joined to noun in the singular number and locative or 


ANNOTATIONS. 

Med’hatit’hi is a celebrated commentator on Menu : and his 
exposition of Menu’s text (§ 9) agrees with the author’s explanation 
Of Ya-TNYAWALCIa’s (§ 5.) 

HirAKUcur, an ancient author, probably maintained the opinion 
and interpretation which are refuted in the present Section. 

2. Dnder the sanction of the law. ] The initial words of a pas¬ 
sage of \ aj^nyawalcva (1. 57) are cited in the text, for the sanction 
of the practico here noticed. 

* Section 2. § 1. j* Yajnyawalcya, 2.126, 

t Yajjnyawalcya, 1, 67. 
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other case, bears a distributive sense, conformably with 
the grammatical rule .'* 

4. The meaning here expressed is this: The sons 
of a Brahmana , by a Brdkmahni woman, take four 
shaves apiece: his sonsj by a Cshatriya. wife, receive three 
shares ; by a Vaisya , woman, two ; by a Sudra , ono. 

5. The sons of a Cshatriya , born to him by women of 
the several tribes, (for that is here understood,) have three 
shares, or two, or one, in the order of the tribes ; that is, 
the sons of a Cshatriya man, by a Cshatriya woman, takes 
three shares each ; by a Vaisya woman, two ; by a Sudra 
wife, one. 

6. The sons of a Vaisya by women of the several 
tribes, (for here, again, the same term is understood,) 
have two shares, or one, in the order of the classes: 
that is, the sons of a Vaisya man, by a Vaisya woman, 
take two shares apiece ; by a Sudra woman, one. 

7. Since a man of the servile tribe cannot have a 
son of a different class from his own, because one wife only 
is allowed to him, (for “ a Sudra woman only must be 
the wife of a Sudra man,” ) •J- partition among his children 
takes place in the manner before-mentioned. 

8. Although no restriction be specified in the text 
(§ I), it must be understood to relate to property other 
than land obtained by the acceptance of a gift. For it is 
declared [by Vrihaspati J ] “ Land obtained by accep- 
“ tance of donation, must not be given to the son of a 
“ Cshatriya or other wife of inferior tribe : even though 
“ his father give it to him, the son of the Brahmani may 
" resume it, when his father is dead.” 


ANNOTATIONS. 

3. Conformably with the grammatical rule.'] The author quotes 
a rule of grammar. (Panini, 5. 4. 43.) 

7. In the manner before-mentioned.] As directed by the texts 
above cited. ( Yajnyawalcya, 2. 115 and 118. Vide Sect. 2 and 3.) 
Suhod’hini. 


* Panini. 5, 4,43. \ Menu, 3. 13. 

| Balam-ijhatta supplies the author’s name. 







WIG Hi i° 


THE MITACSHARA 



CHAP. L 



9. Since acceptance of donation is here expressly stated, 
land obtained by purchase or similar means appertains 
also to the son of a Gskatriya or other inferior woman. 
For the son by a Sudra woman is specially excepted 
( “ The son, begotten on a Sudri woman bv any man of 
a twice-born class, is not entitled to a share of land. '• *) 
Now, if land acquired by purchase and similar means did 
not belong to the sons of a Gskatriya or Vaisya wife, the 
special exception of a son by a Sudm woman would be 
impertinent. 

10. But the following text " The son of a Drahmana , 
or a Vaisya , by a woman of the servile class, shall not 
share the inheritance : whatever his father may give him, 
let that only be his property: ” -f* relates to the case 
where something, however inconsiderable, has been given 
by the,father, in his life-time, to his son by a Sudra 
woman. But, if no affectionate gift have been bestowed 
on him by his father, he participates for a single share 
[ of the moveables ]. Thus there is nothing contradic¬ 
tory. 


ANNOTATIONS. 

9. Begotten on a Sudri woman . ] Sudri does not here bear 
its regular signification of * wife of a Sudra man/ but intends a 
wife of the regenerate man, being a Sudra woman. Sabod'hini and 
Balam-bhatta. 

The special exception of a son by a Sudra woman would be imperti¬ 
nent .] Since tbe son of the Sudra is specifically excepted, it follows 
that the sons of the Cshatriyu wife and those of the Vaisya do 
participate. Subod'hini. 

10. Where something . • .. has been given.~\ Where an affection¬ 
ate gift has been bestowed. In some copies, the reading is so : 
( p*asuda-dattam> in place of pradattam.) BalaM-bhatt*. 

* This also is a passage of Ykihaspati, See Jimuxa-vahana 
C h. 9. § 22. 

f Menu, 6.155. 
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SECTION IX. 


Distribution of effects discovered after partition. 

1. Something is here added respecting the residue 
after a general distribution of the estate. “Effects, 
which have been withheld by one co-heir from another, 
and which are discovered after the separation, Jet them 
again divide in equal shares : this is a settled rule.” * 

2. What had been withheld by coparceners from each 
other, and was not known at the time of dividing the 
aggregate estate, they shall divide in equal proportions, 
when it is discovered after the patrimony. Such is the 
settled rule or maxim of the law. 

8. Here, by saying “in equal shares” the author 
forbids partition with deductions. By saying “ let them 
divide, ” he shows, that the goods shall not be taken 
exclusively by the person who discovers them. 

4. Since the text is thus significant, it does not imply, 
that no offence is committed by embezzling the common 
property. 

5. Is it not shown by Menu to be an offence on the 
part of the eldest brother, if he appropriate to himself com¬ 
mon property ; and not so, on the part of younger brothers ? 
“An eldest brother, who from avarice shall defraud his 
younger brothers, shall forfeit the honours of his 
primogeniture, be deprived of his [additional] share, and 
be chastised by the king.” *f* 

t>. That inference is not correct; for, by pronounc¬ 
ing such conduct criminal in an elder brother, who is 
independent and represents the father, it is more assuredly 
shown (by the argument exemplified in the loaf and staff) 

ANNOTATIONS. 

6. By the argument exemplified in the loaf and stuff.] J.f a 
staff to which a loaf is attached, be taken away by thieves, it is 
inferred, that assuredly the loaf also has been stolen by them. J So 
in the case under consideration, if the eldest, who is independent and 
represents the father, be criminal for withholding the goods, the 
same may surely he affirmed concerning the rest, if they do so. 
Subod'hini. 

* Yajnyawalcya, 2, 127. + Menu, 9, 213. 

t See Jimuia-vahana, 2, 25, & 3, 1, 15. 
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to be criminal in younger brothers, who are subject to the 
control of the eldest and hold the place of sons. Accord¬ 
ingly it is declared [in the Veda * I to be an offence without 
exception or distinction : “ Him, indeed, who deprives an 
heir of his right share, he does certainly destroy ; or, if he 
destroy not him, he destroys his son, or else his grandson/' *f* 

7. Whoever debars, or excludes, from participation, an 
heir, or person entitled to a share, and does not yield to 
him his due allotment; he, being thus debarred of his share, 
destroys or annihilates that person who so debars him of 
his right: or, if he do not immediately destroy him, he 
detroys his son or his grandson. 

8. It is thus pronounced to be criminal in any person 
to withhold common property, without any distinction of 
eldest [ or youngest. ] 

9. It is argued, that blame is not incurred by one who 
takes the goods, thinking them his own, under the notion 
that the common property appertains also to him, 

10. That is wrong. He does incur blame : for, though 
he took it thinking it his own ; still he has taken the 
property of another person, contrary to the injunction which 
forbids his so doing. 

11. As in answer to a proposed solution of a difficulty 
‘ IT an oblation of green kidney beans J be not procurable, 
and black kidney beans |] be used in their stead, by reason 
of the resemblance, the maxim, which prohibits the employ¬ 
ment of these in sacrifices, is not applicable, because they 


ANNOTATIONS. 

11, As in answer to a proposed solution .] The author here 
adduces an example of reasoning from Mimansa ) in the 6th book 
(Ad'hyayai) 3rd section (pada) and 6th topic ( ad’hicarana .) 
Subod’hini. 

The black kidney bean, with certain other kinds of grain, is declar¬ 
ed by a passage of the Veda unfit to he used at sacrifices. An 
oblation of green kidney beaus, by another passage of the same, is 
directed to be made on certain occasions. If then the green sort be 
not procurable, may the black kind be used in its stead? The solution 

* Balam-bhatta. 

t A passage of the Veda, as observed by Balam-bhatta, 

I Mudga ; Pliaseolus Mungo ; greon kidney beans. 

|| Mudga : Phaseolus Max, v . radiatus ; black kidney beaus. 
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were used by mistake for ground particles of green kidney 
beans;’ it is on the contrary maintained, as the right 
opinion, that, ‘ although the ground particles of green 
kidney beans be taken as being unforbidden, still die 
ground particles of black kidney beans are also actually 
employed : and the prohibitory command is consequently 
applicable in this ease.’ 

12. Therefore it is established, both from the letter 
of the law and from reasoning, that an offence is com¬ 
mitted by taking common property. 


SECTION X. 


Rights of the Dwyamushyayana or son of two fathers . 

1. Intending to propound a special allotment for the 
Dwyamushyayana (or son of two fathers,) the author pre¬ 
viously describes that relation. ‘ A sod, begotten by one, 
' who has no male issue, on the wife of another man, 
4 under a legal appointment, is lawfully heir, and giver of 
‘ funeral oblations, to both fathers.” * 

2. A son, procreated by the husband’s brother or other 
person (having no male issue), on the wife of another man. 


ANNOTATIONS. 

first proposed is, that the black sort may be substituted for the green 
kind in like manner as wild rice is used in place of the cultivated 
sort and, in answer to the argument drawn from the speoial prohibi¬ 
tion it is pretended, that the prohibition holds against the use of the 
black kidney bean as such, and not against its uso when ground parti¬ 
cles of this and other sorts are taken with particles of green kidney 
beans as beingunforbidden. But the correct and demonstrated opinion 
is, that the black kind is altogether unfit to be used at sacrifices, being 
expressly jjrohib; ted : its particles, therefore, although intermixed 
with other sorts', are to be avoided; and for this reason they must 
not be used as a substitute for the other kind. Subod’hint and 
Balam-bhatta. 

1. Dwyamushyayana or son of two fathers.'] As here described, 
the Dtvyatnushyayana is restricted to one description of adoptive 

* Yajsyawalcya, 2. 128. 












with authority from venerable persons, in the manner 
before ordained, is heir of both the natural father and the 
wife’s husband : he is successor to their estates, and giver 
of oblations to them, according to law. 

3. The meaning of this is as follows :—If the hus¬ 
band’s brother, or other person, duly authorized, and 
being himself destitute of male issue, proceed to an inter¬ 
course with the wife of a childless man, for the sake of 
raising issue both for himself and for the other ; the son, 
whom he so begets, is the child of two fatherland deno¬ 
minated Dwyamushyayana. He is heir to both, and offers 
funeral oblations to their manes. 

4. But, if one, w T ho has male issue, being so authorized, 
have intercourse with the wife for the sake of raising up 
issue to her husband only ; the child, so begotten by him, 
is son of the husband, not of the natural father: and, by 
this restriction, lie is not heir of his natural father, nor 
qualified to present funeral oblations to his manes. It is 
so declared by Menu : “ The owners of the seed and of 
the soil may be considered as joint owners of the crop, 
which they agree by special compact, in consideration of 
the seed, to divide between them/'* 

5. B} r special compact. ] When the field is delivered 
by the owner of the soil to the owner of the seed, on 
an agreement in this form, V s let the crop, which will he 
here produced, belong to us both ; * then the owners both 
of the soil and of the seed are considered by mighty 
sages as sharers or proprietors of the crop produced in 
that ground. 


ANNOTATIONS. 

son, the Cshetraja or son of the wife : but the term is applicable to 
any adopted son retaining Ms filial relation to his natural father 
with his acquired relation to his adoptive parent. See Sect. 11. § 32. 

2. In the manner before ordained.'] The initial words of 
another passage of Ya.tnyawalcya arc here oited. It is as follows : — 
“Lot the husband’s brother, or a kinsman near or remote, having 
been authorized by venerable persons, and being anointed with 
butter, approach the childless * wife at proper seasons, until she 

* Menu, 9. 53, 
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0. So [ the same author j “ Unless there he a 
special agreement between the owners of the land and 
of the seed, the fruit belongs clearly to the land-owner ; 
for the soil is more important than the seed. ” * 

7. But produce, raised in another’s ground, without 
stipulating for the crop, or without a special agreement 
that it shall belong to both, appertains to the owner of 
the ground : for the receptacle is more important than 
the seed ; as is observed in the case of cows, mares, 
and the rest. 

8. Here, however, the commission for raising up 
issue is relative to a woman who was only betrothed, 
vsince any other such appointment is forbidden by Menu. 
For after thus premising a commission, “ On failure of 
ipue, the desired offspring may be procreated, either by 
his brother or some other kinsman, on the wife who has 
been duly authorized : anointed with liquid butter, 
silent, in the night, let the kinsman, thus appointed, 
beget one son, but a second by no means, on the widow 
[or childless wife;]”f Menu has himself prohibited 
the practice : “ By regenerate men, no widow must be 
authorized to conceive by any other : for they, who 
authorize her to conceive by any other, violate the 
primeval law. Such a commission is nowhere men¬ 
tioned in the nuptial prayers ; nor is the marriage of 
widows noticed in laws concerning wedlock. This practise. 


ANNOTATIONS, 

become pregnant. He, who approaches her in any other mode, is 
degraded from his tribe. A child, begotten in that mode, is the 
husband's son, denominated (eshetraja ) son of the wife/ } 

ft. The commission . ... is relative to a woman who was 
only betrothed. ] The commentators, Balam-bhatta, dissents 
from this doctrine: and cites passages of law to show, that, after 
troth verbally plighted, should the husband die before .the actual 
celebration of the marriage, the damsel is at tl\e disposal of her 
father to be given in marriage to another husband. It is unneces¬ 
sary to go into his explanation of the passages cited in the text, iu 
another opinion. 


Menu, 9. 53. | Menu, 9. 59-60. X Yajnyawalcya, 1 . 69--70, 
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fit. only for cattle, and reprehended by learned priests, 
was introduced among men, while Vena had sovereign 
sway. He, possessing the whole earth, and therefore 
eminent among royal saints, gave rise to a confusion of 
tribes, when his intellect was overcome by passion. Since 
his time, the virtuous censure that man, who through 
delusion, of mind, authorizes a widow to have intercourse 
for the sake of progeny, ” * 

9. Nor is an option to be assumed from the [ contrast 
of ] precept and prohibition. Since they, who authorize 
the practice, are expressly ceusured: and disloyalty is 
strongly reprobated in speaking of the duties of women ; 
and continence is no less praised. This, Menu has shown ; 
“ Let the faithful wife emaciate her body by living volun¬ 
tarily on pure flowers, roots, and fruit; but let her not, 
when her lord is deceased, even pronounce the name of 
another man. Let her continue till death forgiving all 
injuries, performing harsh duties, avoiding every sensual 
pleasure, and cheerfully practising the incomparable rules 
of virtue, which have been followed by such women, as 
were devoted to one only husband. Many thousands of 
BrahmantM , having avoided sensuality from their early 
youth, and having left no issue in their families, have 
ascended nevertheless to heaven ; and, like those abstemi¬ 
ous men a virtuous wife ascends to heaven, though she 
have no child, if, after the decease of her lord, she devote 
herself to pious austerity : but a widow, who, from a 
wish to bear children, slights her deceased husband, brings 
disgrace on herself here below, and shall be excluded from 
the abode of her lord/f Thus the legislator has forbidden 
the recourse of a widow or wife to another man, even for 
the sake of progeny. Therefore it is not right to deduce 
an option from the injunction contrasted with the 
prohibition. 

ANNOTATIONS. 

9. It is.not right to deduce an option.] For an option is inferred 
in the case of equal things : but here a censure is passed on those 
persons, who authorize such a practice, and none upon those who 
forbid it. The injunction aud the prohibition are consequently not 
equal; and therefore an optiou is not inferred. Subod’hini . 


Menu, 9 , 64 — 68 , 


f Menu 5,157-161, 










10. The authorizing of a woman sanctified by marriage, 
[to raise up issue to her husband by another man,] being 
thus prohibited, what then is a lawful commission [to raise 
up issue ? ] The same author explains it; “ The damsel, 
whose husband shall die after troth verbally plighted, his 
brother shall take in marriage according to this rule : 
having espoused her in due form, she being clad in a white 
robe, and pure in her conduct, let him privately approach 
her once iu each proper season, until issue be had. ” * 

11. It appears from this passage* that he, to whom a 
damsel was verbally given, is her husbar^d.without a formal 
acceptance on his part. If he die, hfs own brother of 
the whole blood, whether elder or younger, 'shall espouse 
or take in marriage the widow. “ In due form,” or as 
directed by law, 4< having espoused ” or wedded her, And 
“ according to this rule,” namely, with an inunction of 
clarified butter and with restraint of voice, &cr., let him 
“ privately ” or in secret, “ approach heivclad in a white 
robe, and pure in her conduct,” that is, restraining her mind, 
speech and gesture, “once” at a time, until pregnancy ensue. 

12. These espousals are nominal, and a mere part of 
the form in which an authorized widow shall be approached; 
like the inunction of clarified butter, .and so forth. 
They do not indicate her becoming the wedded wife of her 
brother-in-law. 

13. Therefore the offspring, produced by that inter¬ 
course, appertains to the original husband, not to the 
brother-in-law. But, by special agreement, the issue may 
belong to both. 

ANNOTATIONS. 

12. These espousals are nominal. ] The notion is this: aa an 
inunction of clarified batter, and other observances, are prescribed 
as mere forms iu approaching an authorized widow ,* so these 
espousals are a mere part of that intercourse, and not a principal 
and substantive act, whence the parties might be supposed to become 
a married couple. Suhod y hini and Balam-bhatta. 

For the woman cannot become a lawful wedded wife, being twice- 
married. Balam-biiatta. 

13. Therefore the offspring , #c.] The child is not a legitimate 
son ( aurasa) of both parents ; but is (cshHraja ) son of the soil or 


* Menu, 9. 69—79, 











CHAP. t. 


1. A distribution of shares, among sons equal or un¬ 
equal in class, has been explained. Next, intending to 
show the rule of succession among sons principal and 
secondary, the author previously describes them. “ The 
legitmate son is procreated on. the lawful wedded wife. 
Equal to him is the son of an appointed daughter. The 
son of the wife is one begotten on a wife by a kinsman of 
her husband, or by some other relative. One. secretly 
produced in the house, is a son of hidden origin. A 
damsel's child is one bom of ail unmarried woman : he is 
considered as son of his maternal grandsire. A child, 
begotten on a woman whose [first] marriage had not been 
consummated, or on one who had been deflowered [before 
marriage], is called the son of a twice-married woman. 
He, whom his father or his mother give for adoption, shall 
be considered as a son given. A son bought is one who 
was sold by his father and mother. A son made is one 
adopted by the man himself. One, who gives himself, is 
self-given. A child accepted, while yet in the womb, is 


ANNOTATIONS. 

wife, and appertains to the husband or owner of the soil, provided no 
agreement were made to this effect; ‘the offspring, here produced, 
shall belong to ns both? But if such a stipulation exists, he is son 
of both. SuboiVhtni and Balam-bhatta. 

He is not legitimate son (aurasa) of the natural father, but simi¬ 
lar to a legitimate son ; as will be made evident in the sequel/ 
Balam-bhatta. 

1- Son of his maternal grandsire, ] la the numerous quotations 
of this passage, some read suttih “son, ” others smritah ^called, 7> 
and others again matah “ considered.” The sense is not materially 
affected by these differences ; as either term, being not expressed, 
must be understood, 


Tide Sect. 11. § 4. 
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one received with a bride. He, who is taken for adoption, 
having been forsaken by bis parents, is a deserted son.” * 

2. The issue of the breast (uras) is a legitimate son 
(aurasa). He is one born of a legal wife. A woman ot 
equal tribe, espoused in lawful wedlock, is a legal wife ; 
and a son, begotten [by her husband f] on her, is a true 
and legitimate son ; and is chief in rank. 


ANNOTATIONS. 

2. A son , begotten on a woman of equal Irihe .] In fact'it is not 
to be so understood. For it oontradicts the author's owu doctrine, 
since he includes the Murd'havasicta and others, horn in the direct 
order of the tribes, among legitimate issue (§ 41.) They are not sons 
begotten on a woman of equal tribe : and, if issue by women of 
different tribes be not deemed legitimate, being considered as born 
of wives whom it was not. lawful to marry, then it might follow 
that other persons would take the heritage, although such son 
existed. Hence the mention of a wife equal by tribe intends only 
the preferableness [of her or her offspring :] and the restrictions 
that she be a lawful wife, excludes the eshetraja or issue of the 
soil, and the rest. Yiramitrodoyci. 

The son by a woman of equal tribe espoused in any of the irregu¬ 
lar forms of marriage ( Aaura , &c.) is a legitimate son : and the sons 
of a Brahmana , by wives espoused in the direct order of the classes 
(Cshatriya &o. y ) denominated the MurcPhavasicta tjjn Ambatht'ha, 
and the Parasava or Nishada : and the sons of a CehdOfiya by the 
wives of the Vaisya or Sudra tribe, named the Mahishya and the 
Ugra : and the son of a Vaisya by a Sudra woman, called the 
Carana ; are all legitimate sons. Viswbswaiu-bhatta in the 
If adana- Parijata. 

By the term “ lawful” is excluded a woman espoused by one to 
whom suoh marriage was hot permitted : therefore the sons by women 
of superior tribe are not legitimate ; and, for this purpose, the 
word “lawful” has been introduced into the text (§1) A lawful 
wife for a man of a regenerate tribe is a woman of a regenerate 


* Yajnyawalcya, 9. 129—133. 

t Balam-iutatta directs this to be supplied ir. conformity with 
passages of Visumr (li>, 2. and Menu 9. 106.) 
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3. The son of an appointed daughter (putrica-putra) 
is equal to him ; that is equal to the legitimate son. lhe 
term signifies son of a daughter. Accordingly he is equal 
to the legitimate son : as described by \ r ASlSHT’HA : “ This 
damsel, who has no brother, I will give unto thee, decked 
With ornaments : the son, who may be born* ot her, shall 
be my son. ” * Or that term may signify a daughter 

ANNOTATIONS. 

tribe ; and, for a Sudra man, a Sudra woman. For want of a wife 
of preferable description, one analogous is allowed. Consequently 
it is not indispensable, that the wife bo of the preferable description. 
Even a Sudra woman may be the wife of a regenerate man ; and 
her issue is legitimate, as will be shown. Balam-bhatta. 

3. Equal to the legitimate son. ] The daughter appointed to be 
a son, and the son of an appointed daughter, are either of them 
equal to the legitimate son. Visweswara in the Madana Parijata. 

Since the son of an appointed daughter is son of legitimate .female 
issue, therefore he is equal to a legitimate son : but he is not literally 
a legitimate son, being one remove distant. Visweswaka in the 
SubocC hint. 

Or that term may signify, ] It may signify a daughter who 
becomes by appointment a son : that is, who is put in place of a son. 
Although she be legitimate, yet being female, she is merely equal 
to a son. Viramitrodaya, 

« Equal to him, ” equal to the legitimate son, is the putrica-putra 
or daughter appointed to be a son : for since all the terms of the 
definition of a legitimate son excepting sex, are applicable to her, 
she is similar to him. Apararca. 

The Putrica-putra is of four descriptions. The first is the 
daughter appointed to be a son. She is so by a stipulation to that 
effect. The next is her son. He obtains of course the name of 
* son of an appointed daughter/ without any special compact. This 
distinction, however, occurs: he is not in place ol a son, but in 
place of a son’s son, and is a daughter’s son. Accordingly ne is 
described as a daughter’s son in the text of Sa^c’ha and Lie hita. 
«* An appointed daughter is like unto a son ; as Prachetasa has 
declared: her offspring is termed son of an appointed daughter . 
he offers funeral oblations to the maternal grandfathers and to the 


Vasisht’ha, 17. 16. 











0 , .. r - appointment a son. Still she is only 

similar to a legitimate son ; for she derives more from the 
mother than from the father. Accordingly she is men¬ 
tioned by Vasisht’ha as a son, but as third in rank: “The 
appointed daughter is considered to be the third descrip¬ 
tion of sons. ” * 


ANNOTATIONS. 

# paternal grandsires. There is no difference between a son’s son 
aud a daughter’s son in respect of benefits conferred. ” Tho third 
description of son of an appointed daughter is tho child born of 
a daughter who was given in marriage with an express stipulation 
in this form “ the child, who shall be born of her, shall be mino 
.for the purpose of performing my obsequies, ” + He appertains 
to his maternal grandfather as an adopted son. The fourth is 
a child, born of a daughter who was given in marriage with a 
stipulation iu this form : “ The child, who shall be born of her, 
shall perform the obsequies of both. ” Ho belongs, as a son, both 
to his. natural grandfather and to his maternal grandfather. But, 
in the case where she was in thought selected for au appointed 
daughter,{ she is so with a compact, and merely by an act of the 
mind. IIemadiu. 

The son of the appointed daughter belongs in general only to the 
maternal grandfather : but, by special compact, to the natural father 
also. Thus Yah v says: “ Lot the sou of an appointed daughter 
perform the obsequies of his maternal ancestors exclusively : but 
if ho succeed to the property of both, let him perform the obse¬ 
quies of both.” Accordingly this child also is denominated dwya - 
mushy ay ana or son of two fathers. Balam-bhatta . 

u The appointed daughter is the third description of sons” i( For 
she, who has no brother, reverts to her male ancestors and obtains 
a renewed filiation.” Vasisui’ha. || 

The adopted daughter is counted by Vasisut’iia as the third : not 
by Yajnyawalcya. Suhvd'hini. 

Mitra-misha reads second instead of third : against the authority 
of the institutes and of every compiler who has cited this passage. 

* Vasisiit’ka/ 17, 14. t Menu, 9. 127. J Menu, 9. 130. 

|| Vasisht’ra, 17. Id. 
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4. The son of two fathers.(c Iwyawmshyayana) * is 
inferior to the natural father’s legitimate son, because he 
is produced in another’s soil. 

5. A child, begotten by another, person, namely, by a 
kinsman, or by a brother of the husband, is a wife’s son 
(cshetroja). 

6. The son of hidden origin (gud’haja) is one 
secretly brought forth in the husband’s house. By 
excluding the case of a child begotten by a man of 
inferior or superior tribe, this must be restricted to 
an instance where it is not. ascertained who is the father, 
but it is certain that he must belong to the same tribe. 


ANNOTATIONS. 

4. Is inferior to the legitimate son.] He is similar to the son of 
the body, IUiAM-bhatta, 

Is not the son of two fathers the offspring of his natural father ? 

lie then a legitimate son or one or other of the various descriptions 
jf adoptive and secondary sons ? Anticipating this question, the 
author says ; “ He is not different from him ; ” he is equal to a son 
of the body. Subod’hini . 

The comment ary last cited reads civis y isht<x 4 not different instead 
of apacrishta ‘inferior,* Both readings are noticed by Balam- 
bhatta. 

5. A child begotten by another person, .is a tcife's saw.] There 

are two descriptions of esheiraja or wife 3 son ; the first of. them is 
son of both fathers (dwipitnea ;) the other is adopted son of the 
wife’s husband. Viramitrodaya . 

A sou begotten, under a formal authority, by a kinsman being of 
equal class, or by another relative, is a wife’s son. Visweswaba in 

tho Madana-Parijata. 

6. He must belong to the same tribe.] A child secretly conceived 
by a woman, in her husband’s house, from a man of the same tribe, 
but concerning whom it is not certainly known who the individual 
was, is named a son of concealed origin. The ignorance as to the 
particular person must be the husband’s, not the wife s : and the 
knowledge of his equality in tribe may be obtained through her 
for surely she must know who he is. But, if she really' do not know 










iCT. XI. 
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7. A. damsel’s child (canina) is the offspring of ..... 
unmarried woman by a man of equal class as (restricted 
in the preceding instance) ; and he is son of his 
maternal grandfather, provided she be unmarried and 
abide in her father’s house. But, if she be married, the 
child becomes son of her husband. So Menu intimates : 
“ A son, whom a damsel conceives secretly in the house 
of her father, is considered as the son of her husband, and 
denominated a damsel’s son, as being horn of an uumar- 
ried woman.” * 


ANNOTATIONS. 

his tribe, having been secretly violated by a stranger [in a dark 
night,t] then the child bears the name of a son ot hidden origin, but 
is not. so fit a son as the one before described. Yisweswaka in the 
Madana-Tartjata. 

In such, circumstances, the child must be abandoned, say others. 
Balam-bhatta. 

Since the natural father is not known, the child belongs to the 
same tribe with his mother But, if there be a suspicion, that he 
was begotten by a man of inferior tribe, he is contemned. Vachf.s- 
pati MISRA in the Sr add'ha Chintamani. 

A son, who is born of the wife, and concerning whom it is not 
certainly known who is the natural father, is adoptive son of the 
mother’s husband, and called son of concealed origin. Being son 
of the adoptive father’s own wife, and begotten on her by another 
man, he is similar to the son of the wife, and therefore described 
after him. Apabakca. 

7. By a man of equal clast.'] As the son before described must 
be one begotten by a man of like tribe, so must this son also be the 
offspring of a man of equal class. “ Damsel ” does not hero signify 
unmarried only : for, even with that import, the term is frequently 
used in the sense of unconnected ‘with man.’ But it signifies a 
woman with whom a regular marriage has not been consummated 
Balam-bhatja. 

Tho meaning of the passage of the Mitacshara is this : “ Un¬ 
married ” signifies one, whose nuptials have not been commenced ; 
“ maffifld, ” whoso nuptials are begun. The affix here implies an 


' Menu, 9, 172. 


t Bai am-bhatxa 











a twice-marri 

marriage had or had not been coiisum- 

(pipit' 

ANNOTATIONS. 

not begun and not past. For a child begotten by a paramour alike 
in class, on a woman whose marriage is complete, is arson of con¬ 
cealed origin. Viramitrodaya. 

The child, born of an unmarried woman, is denominated son of a 
damsel; and is considered by Menu and the rest ns son of his 
maternal grandfather. Being produced in a soil which in some 
measure appertains to him, namely his daughter, the child is similar 
to the son of concealed origin, and is therefore mentioned by 
Yajnyawalcya. next after him. Apararca. 

If the maternal grandfather have no male issue, then the damsel’s 
son is deemed his bon ; if he have issue, then tlie child is son of the 
husband. If both be childless, he is udoptive son of both. Panjnta 
cited in the Retndattra and Sudd' hi^viveca* 

Tf either of them be destitute of male issue, the child is his son ; 
but, if both be so, the child is sou of both. Balam-bhatta. 

So Menu intimates.'] The meaning of the passage cited from 
Menu is as follows : a young woman, betrothed, but whose nuptials 
have not been completed ; and who is consequently a maiden since 
she is not yet become the wife of her intended husband • a son 
(we say) borne by such a damsel is denominated a damsel’s child, 
and is considered as son of the bridegroom ; that is, of the porson 
by whom she is espoused. Accordingly the condition li in the house 
of her father” is pertinent as an explanatory phrase : for, after 
marriage, she inhabits the house of her husband. Viramitrodaya . 

Whether, fyc. ] Whether the marriage had or had not beou 
consummated by the first husband, and whether she have been 
forsaken by her husband in his lifetime or be a widow. Such is the 
meaning- Accordingly Vishnu so declares : Ci He, whom a woman, 
either forsaken by her husband, or a widow, and again becoming a 
wife by her own choice, 6onocdved [ by a second husband] is called 
the son of a woman twice-married. ” ■* The child is son of the natu¬ 
ral father : for the first husband’s right to the woman is annulled 
by his death or relinquishment; and she has not been authorized to 

* Menu, 9, lid. Erroneously cited as a passage of Vishnu. 
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9. He, who is given by his mother with her hus¬ 
band's consent, while her husband is absent, [ or 


ANNOTATIONS. 

raise up issue to him ; and she takes a second husband solely by her 
own choice. Balam-bhatta. 

There are two descriptions of twi<*e-married women : the first is 
a woman whoso marriage has not been consummated, hut only con¬ 
tracted, and who is espoused by another man. The other is a 
womau who has been blemished by intercourse with a man, before 
marriage. The offspring of such a woman is (Pauner-bhava) son 
of a twice-married woman. Accordingly it is so expressed in the 
text. Vzrumitrodaya. 

“ A woman, whose marriage had not been consummated, and who 
is again espoused is a twice-married woman. So is she, who had 
previous intercourse with another man, though she be not actually 
married a second time. 7 ’ Visiinu. * 

A child begotten “ on a woman, whose [first] marriage had not 
been consummated on the wife of an impotent man or the like, 
whether she have become a widow or not; or on his own witc 
who had been enjoyed by strangers, and who is taken back, and 
again espoused; the child (we say) begotten on such a woman, is 
called * son by a woman twice-married. * The twice-married 
woman has been described in the first book [ of Yajnyawalcya’s 
institutes] Apabvbca. 

« Whether a virgin or deflowered, she who is again espoused with 
solemn rites, is a twice-married woman : but she, who deserts her 
hu&baucl and through lust cohabits with another man of the same 
tribe, is a self guided woman. ” Yajnyawalcya. + 

There are two descriptions of wuracn termed anyapurva J or pre¬ 
viously connected with another : namely the punerbhu or woman 
twice-married, and the swairini or self-guided and unchaste 
woman. The twice-married woman also is of two descriptions; 
according as she has or has not been deflowered, She, who is not a 
virgin, is blemished by the repetition of the ceremony of marriage, 
But one, who deserts the husband of her youth, and through desire 

* VibJ&NU, Id, 8—0. t Yajnyawalcya, 1. 68. 

f. Same with parupurva. See Menu, 5 108. 
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incapable though present, * ] or f without his assent f j 
after her husbands decease, or who is given by his 


ANNOTATIONS. 

cohabits with, another man of the same tribe, is a self-guided woman 

( stvairim ) Mitacshara , J 

A woman, who, having been married, whether she be vet a virgin 
or not, is again espoused in due form by her original husband or by 
another, is a twice-married woman. She is so described by Mexu : 

‘ If she be still a virgin, or if she left her original husband and 
return to him, she may again perform the marriage ceremony with 
her second [or, in the latter case, her original] husband |( and by 
Vasisht'ha : she, who having deserted the husband to whom she 
was married in her youth, and having cohabited with others, 
returns to his family, is a twice-married woman. Or she, who 
deserts a husband impotent, degraded, or insane, and marries 
another husband, or does so after the death of the first, is a twice- 
married woman.” The repetition of the nuptial ceremony con¬ 
stitutes her a twice-married woman. But she, who leaves her 
husband and through desire cohabits, without marriage, with a 
man of the same tribe, is a self-guided woman. Apararca. 

9. He who is given by his mother with her husbands consent .] 
VASrsHriHA says “ Let not a woman either give or accept a son, 
unless with the assent of her husband. ” § He had before said 
“Man, produced from virile seed and uterine blood, proceeds from 
his father and his mother, as an effect from its cause. Therefore 
both his father and his mother have power to give, to seil, or to 
abandon their son.** 

Concerning the mother's authority to give away her son, when 
she is a widow, see a subsequent note. In regard to a widow's 
power of adopting a son, there is much diversity of opinions. 
Vachkspati mirra, yvvho is followed by the Mait'hila school, main¬ 
tains that neither a woman, nor a Sudra, can adopt a dattaca or 
given son; because the prescribed ceremony (§13) includes a 
Baiorifice, which they are incapable of performing. This difficulty 

Hal am-bit att a. ]• Bax,am-bhatta. 

+■ „ M ^ iJNXAWALCTA* 1. 68. || j\lKN(7,9 176. 

II Vasishtha, 17. 18—1R, 19. § \Vsi»ht’iia, 15. 4. 

* Varisht HA, 15. 1—2. 
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father, or by both, beiug of the same class with the 
person to whom he is given, becomes his given son 
(dattaca.) So Menu declares : “ He is called a son 


ANNOTATIONS. 

may be obviated by admitting a substitute for the performance of 
that oeromony : and accordingly adoption by a woman, under an 
authority from her husband, is allowed by writers of the other- 
schools of law. Nanda panbitv, however, in his treatise on adop¬ 
tion, restricts this to the ease of a woman whoso husband is living 
since a widow oannot, he observes, have her husband’s sanotion to 
the acceptance of a son. On the other hand, Bat.am-bhatta, con¬ 
tends, that a woman’s right of adopting*, as well as of giving, a 
son, is common to the widow and to the wife. This likewise' is 
the opinion of the author of the Vyavahara-mayucha , but while 
he admits, that a widow may adopt a son without her husband’s 
previous authority, he requires, that she should have the express 
sanotion of his kindred. Writers of the Oaura school, on the 
contrary, insist on a formal permission from the husband declared in 
his lifetime. 

Being of the same class with the person to whom he is given.'] Or 
being given to a person of the same class. The two readings, (savar. 
naya in tho dative, or savamoyah in the nominative,) both noticed 
by the commentator Balam-hhatta, give the same sense. 

r i he adopted son must be of the same tribe with the giver or natural 
parent as well as with the adoptive parent, according to the remark 
of Atakauca cited with approbation by Nanda-panbita in hi 3 trea- 
tiae on adoption. 

Becomes his given son.] The son given (daltaca or daitrima) is of 
t wo sorts ; 1st simple, 2nd son of two fathers (dwyamushyayana.) 
The first is one bestowed without any special compact ; the last is 
one given uuder an agreement to this effect “ he shall belong to us 
both.” Vi/avahara-m nyuch a . 

“ 11 hnm his father or mother gives"'] M ed’hatit’iii reads and inter- 
prets “ whom his father ami mother give; ’’ (inserting the conjunctive 
particle rha instead of the disjunctive va) Babam-biutta condemns 
that reading ; and infers from the disjunctive particle and dual num- 
her in the text, that three cases are intended, viz., 1st. The mother 
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irhna,) whom his father or mother ___ v . ? 

w , : , r ., ^ r *., JBJL. 1 1 (KPiBIW , mf'id 

distress ; confirming the gift with water/ 5 * 

10. By specifying distress, it is intimated, that the 
son should not be given unless there be distress. This 
prohibition regards the giver (not tho taker, fj 


ANNOTATIONS, 
may give her son for adoption with her husband’s consent ; if ho bo 
absent or incapable,* and without it, if he be dead or the distress 
be urgent. 2nd. The father may give away his son without his 
wites consent, if she be dead or insane, or otherwise incapable j 
but with her consent, if she reside in her own father’s house. 3rd 
The father and mother may conjointly give away their sons, if they 
be living together. 

“ Whom his father 07' ?nother affectionately gim”] Amicably: 
not from avarice or intimidation. In the Vinnnitrodya the word is 
expressly stated to be used adverbially ; but Balam-bhatta con¬ 
siders it as an epithet of the son to be adopted, and as implying, 
that the adoption is not to be made against his will or without his 
free consent. 

u Being alike.’ 1 ] This is interpreted by AIkd'uatitTii as signify, 
ing ‘ alike, not by tribe, but by qualities suitable to the family : 
accordingly a Cshafriya or a person of any other inferior class, may 
be the given son (dattaca) of a Brahmana* B a i, a m -bh ATT a and 
the author of the Mayac’ha censure this doctrine : since every other 
authority concurs in restricting adoption to the instance of a person 
of the same tribe. 

iy specifying distress .] “ Distress ” is explained in the 

cited by Chandeswaba, ‘inability [of the natural father] 
in his offspring.' Nanda I'andita, in his treatise ou adop- 
unds it as intending the necessity for adoption ar.sing from 
issue. But Balaat-bhat « a rejects this, and supports 
rpretation; explaining the term as signifying 4 famine 
alamity.' 

fusprohibition regards the giver . ] If he give away his son, when 
m no distress the blame attaches to him, not the taker. Baiam- 
rUATTA. 


Menu, f), 1G8. 


t Suhod'hini and Balam-buatta. 
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11. So an only son must not be given (nor accepted. *) 
For VasisHjt’ha ordains “ Let no man give or accept an 
only son. f 

12. Nor, though a numerous progeny exist, should an 
eldest son be given : for he chiefly fulfils the office of 
a son ; as is shown by the following text: “ By the eldest 
son, as soon as born, a man becomes the fatter of male 
issue." + 

13. The mode of accepting a son for adoption is pro¬ 
pounded by Vasisht’ha : “ A person, being about to adopt 
a son, should take an unremote kinsman or the near 
relation of a kinsman, having convened his kindred aud 


ANNOTATIONS. 

11. So an only son should not be given.'] Nor should such a son 
be accepted. The blame attaches both to the giver and to the 
taker, if they do so. Balam-Bhatta, 

u Let no man give or accept an only son” “ For he is [destined'] 
to continue the line of his ancestors. ” Such is the sequel of Va- 
sisht’ha’s text. Balam-buatta. 

13. The mode of accepting a son . . . .propounded by Yasisut’ha.] 
RagiiuNah daka, iu the Udoaha-taiwa, has quoted a passage from 
the Calica-purana , which, with the text of Yasisht'iia, || consti¬ 
tutes the groundwork of the law of adoption, as received by his 
followers. They construe the passage as an unqualified prohibition 
of the adoption cf a youth or child whose age exceeds live years 
and especially one whose initiation is advanced beyond the ceremony 
of tonsure. This is not admitted as a rigid maxim by writers in 
other schools of law ; and the authenticity of the passage itself 
is contested by some, and particularly by the author of the 
Vyavahoru-moyuc'ha, who observes truly, that it is wanting in 
many copies of the Calica-purana. Others, allowing the text to be 
genuine, explain it in a sense more consonant to the general prac¬ 
tice, which permits the adoption of a relation, if not of a stranger 
more advanced both in age and in progress of initiation. The 
following version of the passage conforms with the interpretation 
of it given by Nanda Pandita in the Dattaca-mimzma. “ Sons 
and the rest, though spruDg from the seed of another, 

l Miskct, 9. 1(5., 


given 


* balam-Buatta. 1 Vasisut’ha, lo. 3. 
ji VASlSHt’RA, Id. 1.—7, See- preceding quotations. 
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announced his intention to the king, and having offered a 
burnt offering with recitation of the holy words, in the 
middle of his dwelling. ” * 


ANNOTATIONS, 

yet being duly initiated [by the adopter] under his own family 
name, become sons [of the adoptive parent.] A 30n, having been 
regularly initiated under the family name of his [natural] father, 
tmto the ceremony of tonsuro, does not become the son of another 
man. When indeed the ceremony of tonsure and other rites of 
initiation are performed [by the adopter] under his own family name, 
then only can sons given and the rest be considered as issue * elso 
they are termed slaves. After their fifth year, 0 King, sons are not 
to be adopted* [But,] having taken a boy five years old, the adopter 
should first perform the sacrifice for male issue. ” f 

The Putreshti or sacrifice for male issue, mentioned at the close of 
this passage, is a ceremony performed according to the instructions 
contained in the following text of the Veda : “ He who is desirous 
of issue, should offt r to fire parent of male offspring, an oblation of 
kneaded rice roasted upon eight potsherds \ and to Index father of 
male offspring, a similar oblation of rice roasted on eleven potsherds i 
fire grants him progeny ; Indra renders it old. 

“ An unremote kinsman or the near relation of a kinsman.” This 
Very obscure passage, whioh is variously read and interpreted, is here 
translated accordiug to the elaborate gloss of Nanda Pandita in his 
treatise entitled Dattaca mimansa * Yet the same writer in his com¬ 
mentary on Yishnu (15-19), citing this passage, gives the preference 
to another reading (adura-band'havam asannicrishtam eva>) whioh ho 
expounds £ one whose whole kindred dwell in a near country, and one 
not connected by affinity.* Which of these readings he has adopted 
in his commentary on the Mitacshara, is not ascertained* From a 
remark in the text (§ 14.), the author himself, Yunvakeswara, 
appears to have read and understood it differently; “ Should take, in 
the presence of his kin, one whose kinsmen are not remote.” For 
copies of the Mitacshara exhibit the reading, adura-hantVhavam 
bandhusannicrishta eva . But the commentator Balam-bhatta 3eems 
to have read, as the Dattaca mimansa, banhit-sanmerisht m (in 

* Vasisht’iia, 15. 5. f Calica-pwana c. antepenult. 
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14. Ad uuremote kinsman.] Thus the adoption of one 
very distant by country and language, is forbulden. 

13. The same [ceremonial of adoption*] should be 
extended to the case of sons bought, selt-given, and made 
(as well as that of a son deserted f) for parity of reasoning 

requires it. ;, 

16. The son bought ( crita) is one who was sold 
by his father and mother, or b} r either of them: 
excepting as before an only son or an eldest one, and 


ANNOTATIONS. 

the accusative instead of the locative j) though he explain the 
terms a little differently and transpose them : < should take a 
kinsman nearly related (band'husannicrishtam)) as a brothers 
son or the like; bat. on failure of such, one whose kinsmen 
are not remote ( adura-band' havamj ; that is, any other person, 

« whose father and the rest of his relations abide in a near country, 

* and whose family and character are consequently known .’ The 
< authors of the Calpataru and Retnaeara read, Mike the scholiast df 
4 Vishnu, adure band } havam aeotnnicrishtam eva , and thus interpret 
4 the passage 1 should take one whose kinsmen / namely* his maternal 
4 uncle and the rest, are near, [and whose came and tribe, with other 
4 particulars, oan therefore be ascertained; or, for want of such 
f kindred, even one whose good or bad qualities are not knowm 
4 [or one whose kinsmen are not at hand ; for his name and family 
4 may be ascertained by other sufficient proof. * || ] 

« Announced his intention to the king ” liaja or king, usually 
signifying the sovereign, is here restricted according to the remark 
of Nandi Tandita, to the chief of the town or village. 

« Jn the middle of his dwelling.”] The sequel of VASl8n’r , HA , s 
text is as follows 14 But if doubt arise, let him set apart [without 
initiation and with a bare maintenance] like a Sudra , one whose 
kindred are remote. For it is declared [in the Veda] Many are 
saved by one. M ^ 

15. The same ceremonial.] Excepting the sacrifice or burnt 
offering. However, even that is to be performed at the adoption of 
a son self-given. Bat.am bhatta. 

* Subod'hini. t Balam-bhatta t Vivada Retnaeara. 

|! Vivada'Retnaeara. If Vasisht’ha, 15 C—7. 
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supposing distress and equality of tribe. As for tbe 
text of Menu, ("He is called a son bought, whom 
a man, for the sake of having issue, purchases from 
his father and mother : whether the child be equal or 
unequal to him-”*) it must be interpreted ‘whether 
like or unlike in qualities ; " not in class ; for the author 
concludes by saying “ This law is propounded by me, 
in regard to sons equal by class.” f 

17. The son made ( Critrhna ) is one adopted by 
the person himself, who is desirous of male issue : being 
enticed by the show of money and land, and being an 
orphan without father or mother : for, if they be living, 
he is subject to their control. 


ANNOTATIONS. 


16. As for the text of Menu, <&?.] Sulaiwni, on the other hand 

expounds Yajnyawalcya by Menu, and admits the inequality of 
tribe. 4 A child, sold by his father and mother, and received for 
* adoption, is a son bought He may be of dissimilar tribe : for the 
4 text [of Menu] expresses equal or unequal. ” J Chandeswaka 
4 quotes the following discordant interpretations : 44 Equal 

4 belonging to the same tribe ; or, if that be not practicable, one 
4 unequal, or not appertaining to the same tribe. So the Parijata. || 
4 But the author of the Pracasa observe, Though the text express 
4 44 unequal,” yet a child of a superior tribe must not be taken as a 
4 son, by a man of inferior tribe; nor one of inferior class, by a 
4 man of a higher tribe. And the words 44 equal or unequal,” as 
4 interpreted by M.ediiatit’hi, are relative to similarity in respect 
4 of qualities.' % 

17. The son made.'] One bereft of father and mother and 
belonging to the same tribe with the adopter and by him adopted, 
being enticed to acquiesce by the show of wealth, is a son made by 
adoption. Yxsweswara in the Madana-Parijata. 

The form, to be observed, is this. At an auspicious time, the 
adopter of a son, having bathed, addressiug the person to be 
adopted, who has also bathed, and to whom he has given some 

♦Menu, 9, 174. f Yajnyawalcya, 2. 134, Vide§ 37. 

t Dipacalica on Yajntawalcya. 

|l Not the dfadana-parijata, which gives the contrary interpretation, 
1! Vivada Retnacara. 







or. xi. 


ON INHERITANCE. 


77 


IS. The son self-given is one, who, being bereft, of 
father and mother, or abandoned by them (without cause,*) 
presents himself, saying “ Let me become thy son. ” 

19. The son, received with a bride, is a child, who, 
being in the womb, is accepted when a pregnant bride is 
espoused. He becomes son of the bridegroom. 


ANNOTATIONS. 

acceptable chattel, says " Be my son.” He replies *'.! am become 
thy son.” The giving of some ohattel to him arises merely from 
custom. It is not necessary to the adoption. The consent of both 
parties is the only requisite ; and a set form of speech is not 
essential. Rudrad’hara in the Sudd’hi-viveca . 

18. The son self-given.'] He, who, unsolicited, gives himself 
saying “ let me become thy son,” is called a son self-given fsicayan- 
datta ). Apararca. 

Here also it is requisite, that he belong to the same tribe with 
his adoptive father. Visweswara in the Madana-PcirijaUi 

“ He who has lost his parents, or been abandoned by them without 
cause, and offers himself to a man as his son, is called a son self¬ 
given.” MENtr.t 

Being abandoned by his father and mother without any sufficient 
cause, such as degradation from class or the like ; but merely from 
inability to maintain him during a death, or for a similar reason. 
Viramitrodaya. 

19. The #on received toiih a bride.] If a woman be married 
while pregnant, the child born of that pregnancy is a son received 
with a bride (sahod'ha;) provided the child were begotten by a 
man of equal class. Visweswara in the Madana-Parijata. 

He is distinguished from the son of an unmarried damsel, because 
conception preceded the betrothing of the mother ; and from the 
son of concealed origin, because the natural father is knowu. Then 
what difference is the*e ? for the son of the unmarried damsel was 
conceived before troth plighted. 

True : yet there is a great difference, since one is born before 
marriage, aud the other after marriage. This son received with a 
bride is son of him who takes the hand of the pregnant woman in 
marriage ; for the maternal grandfather’s right is divested by his, 


* UALAil-BHAITA. 


t Menu, 9. 178. 







20. A son deserted ( apavidd’ha ) is one, who, having 
been discarded by his father and mother, is taken for 
adoption. He is son of the taker. Here, as in every other 
instance, he must be of the same tribe with the adoptive 
father. 

21. Having premised sons chief and secondary, the 
author explains the order of their succession to the heri¬ 
tage : “ Among these, the next in order is heir, and pre¬ 
sents funeral oblations on failure of the preceding, ” * 



ANNOTATIONS. 


giving away the child with the mother. Nakx>a Pahdita in the 
Viajayanti on Yishntj. 

Since the bridegroom is specified as . the adoptive father, the 
child does not belong to his natural father. Although the religious 
ceremony of marriage do not take place in the case of a pregnant 
woman, since a text of low restricts the prayers of the marriage 
ceremony to the nuptials of virgius, and forbids their use in 
the instance of women who are not virgins, as a praotice which has 
become obsolete among mankind ; and it would be inconsistent with 
a passage of the Veda [r.3ed at the nuptial ceremony as a prayer] 
expressing “ the virgin worships the generous sun in the form of 
fire; ” nevertheless the term u marry ” [in the text of Menu •)•] intends 
a religious ceremony different from tiiat, but consisting of burnt 
offerings, and so forth, according to the remark of the Itetnacard and 
the rest. Vachespati misra in the Sradd'ha chintamanx. 

20. Discarded.] Abandoned: not for any fault, but through 
inability to maintain him, or because he was born under the influ¬ 
ence, of the stars of the scorpion’s tail, J or for any similar reason. 
Balavt-bhatta. 

Since that, of which there is no owner, is appropriated by seizure 
or occupation, the child beoomes son of hftn, by whom he is taken. 
Nano a. Pandita in the Vaijay anti Yishnu. .15. 24. 

♦ Yajnyawalcya, 2. 133. f Menu, 9. 173. 

J The birth of a son, while the moon is near the stars of Mulct 
(the scorpion’s tail), is dangerous to the father’s life, according to 
Indian astrology ; and, on this account, a son born under that influ¬ 
ence is exposed or abandoned, if natural affection and humanity do 
not overcome superstition and credulity. 
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22. Of these twelve sens abovementionect, on failure 
of tho first respectively, the next in order, as enumerated 
must be considered to be the giver of the funeral oblation 
or performer of obsequies, and taker of a share or succes¬ 
sor to the effects. 

23*. If there be a legitimate son and an appointed 
daughter, Menu propounds an exception to the seeming 
right of the legitimate son to take the whole estate, “ A 
daughter having been appointed, if a son be afterwards 
born, tho division of the heritage must in that case be 
equal; since there is no right of primogeniture for the 
Woman. ” * 


ANNOTATIONS. 

22. Of thtie twelve sons.] The various modes of adoption, added 
to t he legitimate son by birth, raise the number of descriptions of sons 
to twelve, according to most authorities, That number is expressly 
affirmed by Menu,-]* Nareda, X Vasisht’ra, || Vishnu, IT &c. A pas* 
sage is however quoted from Dev ala, asserting the number of fifteen 
( u The descriptions of sous are ten and five,") and Vrihaspati is cited 
as alleging the authority of Mend for thirteen ; “ Of the thirteen 
sons, who have been enumerated by Menu in their order, the legiti¬ 
mate son and appointed daughter are the cause of lineage. As oil is 
declared to be a substitute for liquid butter, so are eleven sons by 
adoption substituted for the legitimate son, and appointed daughter. * 
N.vnda Pandita, in his commentary on Vishnu, observes, that 1 the 
number of thirteen specified by V uihaspati, and that of fifteen by 
Dkvala, intend subdivisions of tho species, not distinct kinds * 
consequently there is no contradiction ; for those subdivisions are 
also included in the enumeration of twelve.* It appears, however, 
from a comparison of texts specifying the various descriptions of 
sons, that the exact number (as indeed is acknowledged by various 
descriptions, by numerous commentators and compilers) is thirteen : 
including the son. by a Sudra woman. Vide § 30. 

23. if there be a ton and an appointed daughter J] So this pas - 
sage is interpreted by the commentators ViswEswara and Baiam- 
bhatta. The original is, however, ambiguous and might be 

* Menu 9 134. f Mend, 9. 158. \ Nareda, 13. 44. 

|| VasishYha 17. 11. IT Vishnu, 15 1. 
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2-k So the allotment of a quarter share to other infe¬ 
rior sons, when a superior one exists, has been ordained 
by Vasisht’ha : “ When a son has been adopted, if a 
legitimate son be afterwards born; the given son shares 
a fourth part. ” * Here the mention of a son given is in¬ 
tended for an indication of others also, as the son bought, 
son made by adoption, and [son self-given f and] the rest; 
for they are equally adopted as sons. 

25. Accordingly Catyayana says, “ If a legitimate 
son be born, the rest are pronounced sharers of a fourth 
part, provided they belong to the same tribe, but if 
they be of a different class, they are entitled to food and 
raiment only ” 

20. <£ Those who belong to the same tribe, 1 ” as the 

son of the wife, the son given and the rest [namely the 
sons bought, made, self-given, and discarded, J ] share a 
fourth part, if there be a true legitimate son ; but those, 
who belong to a different class, as the damsel's son, the 
son of concealed origin, the son of a pregnant bride, and 
the son by a twice-married woman, do not take a fourth 
part, if there be a legitimate son: but they arc entitled 
to food and raiment only. 


ANNOTATIONS. 

explained* if there he a legitimate son and a son of an appointed 
daughter.’ Balam-bhatta remarks that this can only happen 
where a legitimate son is born after the appointment of a daughter, 
34. So the allotment of a quarter share.’] A3 the appointed 
daughter participates where there is a legitimate son ; so do other 
sous likewise partake. Subod’hini, 

The mention of a son yiuen.] This is according to the reading 
the text as here cited and in the Viramitrodaya and Camalacaba’s 
Vivacli-Ttindava. But, in the Calpulam y Retnacara , Chintamani, &c. 7 
that restrictive term is wanting : Sa chaturt'ha-bhaya-bhayi syat, 
instead of Chuturt'hu-bhaya-bhayi syad dattacah. 

25, Sharers of a fourth part.] This reading is followed in the 
Madana Parijatu , Viramitrodaya , <&c. But theCa/patarw, JRetnacara , 
and other compilations read * a third part.’ Vide Jjmuta-vahaNa. 
C. 10 § 13. ‘ 

* Vasisht’ha, 15. 8. t Balah-biiatxa. 

1 Subou * h in i and Pa r tjata . 









lEC’T. XT. 


ON IN HEWTANOE. 81 


27. “ Exceptionable sons, as the son of an unmarried 
damsel, a son of concealed origin, one received with a 
bride, arid a son by a twice-married womafi, share neither 
the funeral oblation, nor the estate.” This passage of 
Vishnu* merely denies the right of those sons to a quar¬ 
ter share, if there be. legitimate issue : but, if there be no 
legitimate son or other preferable claimant, even the child 
of an unmarried woman and the rest of the adoptive sons 
may succeed to the whole paternal estate, under the text 
before cited (§ 21.) 

28. “ The legitimate son is the sole heir of his father’s 
.estate ; hut, for the sake of innocence, he should give a 
maintenance to the rest .•f This text of Menu must be 
considered as applicable to a case, where the adopted sons 
(namely the son given and the rest) are disobedient to the 
legitimate son and devoid of good qualities. 

29. Here a special rule [different from Catyayana’sJ] 
is propounded by the same author (Menu) respecting 
the son of the wife : Let the legitimate son, when divid¬ 
ing the paternal heritage give a sixth pa^t, or a fifth, of 
the patrimony to the sou of the wife. ” || The cases must 
be thus discriminated : if disobedience and want of good 
qualities be united, then a sixth part should be allotted. 
But, if one only of those defects exist, a fifth part. 

30. Menu, having premised two sets of six sons, 
declares the first six to be heirs and kinsmen ; and the 
last to be not heirs but kinsmen : “ The true legitimate 
issue, the son of a wife, a son given, and one made by 


ANNOTATION. 

28. Applicable to a case where adopted sons (nainely the son 
given, dvc.J are disobedient .] It also relates to the damsel's son and 
the rest: for they are declared entitled to food and raiment only, if 
there be legitimate issue ; uud that must be supposed to be founded 
on the same authority with this text: hut Menu has himself 
propounded a fifth or a sixth part for the son of the wife if there be 
legitimate issue. V immitrodaya. 

* It is not found in the institutes of Vishnu; but is cited from 
that author in the Mad ana-par ijata and Viramitrodaya , as in this 
place. 

t Menu. 9. 163. X Balam-bhatta. 

|| Menu, 9. 151, % Vide § 28. 
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adoption, a son of concealed origin, and one rejected [ by 
bis parents,] are the six heirs and kinsmen. The son 
of an unmarried woman, the son of a pregnant bride, 
a son bought, a son by a twice-married woman, a son 
.. if,o u, and a son by a Sudra woman, are six not heirs 
but Lius men.' 5 * 

31, That must be expounded as signifying, that the 
first six may take the heritage of their father's collateral 
kinsmen (mpindds and samanodacas) if there be no 
nearer heir \ but not so the last six. However, con¬ 
sanguinity and the performance of the duty of offering 
libations of water and so forth, on account of relation¬ 
ship near or remote, belong to both alike. 

32. It must be so expounded ; for the mention of a 
cfiven son in the following passage is intended for any 
adopted or succedaneous son. “ A given son must 

- never claim the family and estate of his natural father. 


ANNOTATIONS. 

31 . The first six may taka the heritage of collateral kinsmen: - 

not so the last six.'] The sense of the two passages is, that, if there 
be no nearer collateral kinsman, the first six inherit the property ; 
but not tho six last. Subod’hini . 

However, consanguinity $c .] Mbd’hatit'hi interprets the text of 
Mend signifying that ‘the last six are neither heirs nor kinsmen.’ 
But that interpretation is censured by Calluca-iuiatta.; and is 
supposed by the commentator on the Mitacshara to be here pur¬ 
posely confuted. 

32. The mention of a given eon is intended for any adopted 
sor?.] The meaning, as here expressed, is this : the mention of 
a son given is in this place intended to denote any suceeda- 
ueous son. Consequently since it appears from the text that 
adopted sons have a right of inheritance; hut, according to the 
opponent's opinion, it appears from another passage, that they have 
not a right of succession ; it might be concluded from such a con¬ 
tradiction, that the precepts have no authority: therefore lest tho 
text become futile, the interpretation, proposed by us, is to bo 
preferred. Subod'hini- 

* Mend, 9. 195—100. 

% - \ s' ,. ' ;• . 
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The funeral oblation follows the family and estate: but 
of him, who has given away his son, the obsequies 
fail” * 

33. All, without exception, have a right of inherit¬ 
ing their father's estate, for want of a preferable son : 
since a subsequent passage (“.Not brothers, nor parents, 
but sons, are heirs to the estate of the father, ” •f) piir- 
Dosely affirms the succession of all subsidiary sons 
other than the true legitimate issue; and the right of 
the legitimate son propounded by a separate text 
(‘ The legitimate son is the sole heir of his father’s 
estate ■; ” J) and the word “ heir” (dayada) is frequently 
used to signify any successor other than a son. 


ANNOTATIONS. 


Of him , who has given away his son, the obsequies fail,'] This 
must be understood of the case where the giver has other male issue. 
Subofhini . 

But, if he have not,‘then even that son is competent to inherit 
his estate and to perform his obsequies ; like the son of two fathers 
(Sect. 10 § l): for a passage of Satatapa directs “ Let the given 
son present oblations to his adoptive parent and to his natural 
father, on the anniversary of decease, and at Gaga, and on other 
occasions ; not, however, if there he other male issue.” This indeed 
can only occur where the natural father is bereft of issue alter 
giving away his son : since, at the time of the gift, it is forbidden 
to part with an only son (§11.) In this manner is to he understood 
the circumstance of a given son, aB son of two fathers, conferring 
benefits on both. Balam-bhatta. 

If either the natural parent or the adoptive father have no 
other male issue, the Dwyamushyayana or son of two fathers shall 
present the funeral oblation to him and shall take his estate ; but not 
so, if there he male issue. If both have legitimate sons, he offers 
an oblation to neither, but takes the quarter of a share allotted 
to a legitimate son of his adoptive father. Vyavahara-mayuc’ha. 

33. The word u heir ” is frequently used.] An instance incited 
in the text. It is part of a passage, of which the sequel has not 
been found. The words are “ let him compel the heirs to pay.” 

* Mmb, 9. 142. t MEW* P. 185. t Vide § 28. 
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34. The variation which occurs in the institutes of 
Vasisht’ha and the rest, respecting some one in both sets, 
must be understood as founded on the difference of good 
and bad qualities. 


ANNOTATION. 

34. The variation , which occurs in Vasisht’ha, <$•<?.] Menu, 
declaring the appointed daughter equal to the legitimate son, includes 
her under legitimate issue,* and proceeds to define the remaining 
ten succedaneous sons-t But Vasisht’ha states the appointed 
daughter as third in rank# which is a disagreement in the order 
of enumeration. The same must be understood of other institutes 
of law || which arc here omitted for fear of prolixity. How then is 
the succession of the next in order on failure of the preceding recon- 
eileable ? The author proposes this difficulty with its solution. His 
notion of the mode of reconciling it is this : Menu, declaring that 
the first sot of six sons by birth or adoption is competent to inherit 
from collateral kinsmen on failure of nearer heirs, but not so the 
second set, afterwards proceeds to deliver incidentally definitions of 
those various sons. It appears therefore to be a loose enumeration, 
and not one arranged with precision. Accordingly Menu, in saying 
“ Let the inferior in order take the heritage,” does not limit this 
very order, but intends one different in some respects : and the 
difference is relative to good and bad qualities. The same method 
must be used with the variations in other codes. Moreover, what is 
ordained by YaJxVYawalcya is consistent with propriety. For the 
true legitimate son and the son of an appointed daughter are both 
legitimate issue and consequently equal. The son of the wife, a sou 
of hidden origin, tho son of an unmarried damsel, and a son by a 
twiee-married woman, being produced from the seed of the adoptive 
father or from a soil appertaining to him, have the preference 
before the son given and the rest. The son received with a bride, 
being produced from soil which the adoptive father aocepts for his 
own, is placed in the second set by the authority of the text [or 
because the mother did not appertain to the adoptive father at the 

* Menu, 9. 165. f Menu, 9. 166- 178. J. Vasisht’ha, 17.* 14. 

|| As Visasu, 15* 2—67. N.yreda, 13. 44—45, 0EYALA; 

% Menu, 0. 124. 
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35. But the assignment of the tenth place to the son of 
an appointed daughter, in Gautama's text, is relative to 
one differing in tribe. 

36. The following passage of Menu, “ If, among seve¬ 
ral brothers of the whole blood, one have a son born, 
Menu pronounces them all fathers of male issue by means 
of that son; ” * is intended to forbid the adoption of 
others, if a brother’s son can possibly be adopted It is 
not intended to declare him son of his uncle : for that is 
inconsistent with the subsequent text ; “ brothers likewise 
and their sons, geutiles, cognates, &c. ” f 

37. The author next adds a restrictive clause by way 
of conclusion to what had been stated : u This law is pro¬ 
pounded by me in regard to sons equal by class. ” J 

38. This maxim is applicable to sons alike by class, not 
to such a 6 differ in rank. 

39. Here the damsel’s son, the soil of hidden origin, 
the son received with a bride, and a son by a twice- 
married woman, are deemed of like class, through their 


ANNOTATIONS. 

time when the child was begotten. || ] The whole is therefore un¬ 
exceptionable. Subod'hini. 

36. That is inconsistent with the subsequent text.'] It is incom¬ 
patible with a passage of Yajnyawalcya declaratory of the 
nephew’s right of succession after brothers. For, if he he deemed a 
son, because all the brethren are pronounced fathers of male issue by 
means of the son of a brother, he ought to inherit before all other 
heirs, such as the father aud the rest, [who are in that passage 
preferred to him.] Subod’hini. 

The principle of giving a preference to the nephew, as the nearest 
kinsman, in the selection of a person to be adopted, is carried much 
further by Naxda pandita in the Dattaca-mimansa: and, according 
to the doctrine there laid down, the choice should fall on the next 
nearest relation, if there be no brother’s son ; and on a distant rela¬ 
tion, in default of near kindred: but on a stranger, only upon 
failure of all kin. See § 13. 

* Menu, 9. 182. 

t Yajnyawalcya, 2. 136. Vide infra C. 2. Sect 1. § 1. 

t Yajayawalcya, 2. 13-if ? , || Balam-jmiaita. 









natural father, but not in their own characters : for they 
are not within the definition of tribe and class. 


40. Since issue, procreated in the direct order of the 
tribes, as the Murd’havasida and the rest, are .compre¬ 
hended under legitimate issue, it must be understood, that, 
on failure of these also, the right of inheritance devolves 
on the son of the wife and the rest 

41. But the son by a Sudra wife, though legitimate, 
does not take the whole estate, even on failure of other 
issue. Thus Menu says, “ But, whether the man have 
sons, or have no sons, [by his wives of other classes ] no 
more than a tenth part must be given to the son of the 
Sudra. ”* 

42. “ Whether he have sons, ” whether he have male 
issue of a regenerate tribe ; w or have no sons/' or have no' 
issue of such a tribe ; in either case, upon his demise, the 
son of the wife ©r other [adoptive son,] or any other 
kinsman [and heir,] shall give to the Sudra’s son, no 
more than a tenth part of the father’s estate.. 


ANNOTATIONS. 

30. They are not within the definition of tribe."] For YxVJNya- 
walcya, having described the origin and distinctions of the tribes 
and classes, [ cm?., the Murd? havasicta, Ambasht } ha f Nishada, 
Mahishya , Uyra and Carana : ] adds “ This rule concerns the 
children of women lawfully married. ” f Viramitrodya. 

Since these (viz. % the damsel's son and the rest) are bastards ; 
born either in fornication or adultery, their exclusion from class, 
tribe, &c., has been ordained in the first book on religious obser¬ 
vances. Subod'hini . 

41. No ?nore than a tenth part.] Is not this wrong ? for it has 
been declared, that the Sudra’s son shall take a share in a distribu¬ 
tion among sons of various tribes (Sect. 8. § 1); but it is hero 
directed, that he shall have a tenth part. No : for the four shares 
of the Brahmnni's son, with three for the Cshatriyu’s child, make, 
sevon ; and, with two for the Vanya's offspring, make nine ,* adding 
that to one for the Sudra?s son, the sum is ten. Thus there is no 
contradiction : for in that instanoe also, his participation for a tenth 
part is ordained: and the whole is unexceptionable. Subod'hini. 


* Menu, 9. 154. 


t Y A J N YAWAXC 3l A, 1. 93. 
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43. Hence it appears, that the son of a Cshatriya or 
Vaisya wife takes the whole of the property on failure of 
issue by women of equal class. 


SECTION XII. 


Rights of a son by a female slave, in the case of a 


Sudra s estate. 


1. The author next delivers a special rule concerning 
the partition of a Sudra s goods, “ Even a son begotten 
by a Sudra on a female slave may take a share by the 
‘ father’s choice. But, if the father be dead, the brethren 
* should make him partaker of the moiety of a share : 
4 and one* who has no brothers, may inherit the whole 
‘property, in default of daughter’s sons.’’ * 

2. The son begotten by a Sudra on a female slave, 
obtains a share by the father’s choice, or at his plea¬ 
sure. But after [the demise of “f* ] the father, if there 
bo sons of a wedded wife, let these brothers allow the 
son of the female slave to participate for half a share,; 
that is, let them give him half [as much as is the amount 
of one brother s £| allotment. However, should there be no 
sons of a wedded wife, the son of the female slave takes 
the whole estate, provided there be no daughters of a wife, 
nor sons of daughters. But, it there be such, the son of 
the female slave participates for half a share only. 

3. From the mention of a Sudra in this place, [it 
follows, that] the son begotten by a man of a regenerate 
tribe on a female slave, does not obtain a share even by 
the father’s choice, nor the whole estate after his demise. 
But, if he be docile, he receives a simple maintenance. 


ANNOTATIONS, 


43. Hence it appears.] It so appears from tho text of Menu 
above cited (§ 41). Balam-bhatta. 

1. “ In default of daughters son*/’] Some interpret this <on 

failure of daughters and in default of their sons/ Balam-bhatta. 

* Yajnyawalcya. 2. 134—135. f Balam-bhatta. 

% Subod’hini and Balam-bhatta. 










CHAPTER II 


SECTION I, 


Right of the widow to inherit the estate of one, who leaves 
no male issue. 

1. That sons, principal and secondary, take the heri¬ 
tage, has been shown. The order of succession among all 
[tribes and classes *] on failure of them, is next declared. 

2. “ The wife, and the daughters also, both parents, 
“ brothers likewise, and their sons, gentiles, cognates, a 
" pupil, and a fellow student: on failure of the first among 
“these, the next in order is indeed heir to the estate of 
“ one, who departed for heaven leaving no male issue. 
“ This rule extends to all [persons and f 1 ] classes. ” £ 

3. He, who has no son. of any among the twelve 
descriptions above stated (C. I. u ‘) is one having ‘no male 
issue/ Of a man, thus leaving no male progeny, and 
going to heaven, or departing for another world, the heir 
or successor, is that person, among such as have been here 
enumerated, (viz., the wife and the rest,) who is next in 
order, on failure of the first mentioned respectively. Such 
is the construction of the sentence. 

4. This rule, or order of succession, in the taking of 
W*inheritance, must be understood as extending to ail 
tribes, whether the Hurd'havasicta and others in the 


ANNOTATIONS. 

2. “ Brothers likewise. ” ] This is understood by Balam-bkatta 
as signifying both brothers and sisters. 

“ And their Balam-bhaTia understood the daughters of 

brothers, as well as their sons. 

3. Such is the construction of the sentence , ] The commentator 
Balam-bhatta disapproves the readiug which is here followed. 
The difference is, however, immaterial. 

* Subod’hini. f Subud’hini. } Yajnywalcya, 2, 136—137, 
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me t. i. 


direct series of the classes, or Suta and the rest in the 
inverse order ; and as comprehending the several classes, 
the sacerdotal and the rest. 

5. In the first place, the wife shares the estate. 
‘‘Wife” (natni) signifies a woman espoused in lawful 
wedlock y onformably with the etymology of the term 
as implying a connection with religious rites. 

6. Vridd'ha Menu also declares the widow’s right to 
the whole estate. “ The widow of a childless man, keeping 
unsullied her husband’s bed, and persevering in religious 
observances, shall present his funeral oblation and obtain 
[his] entire share. * Kpihad-V ISHNU likewise ordains it: 
“ The wealth of him, who leaves no male issue, goes to his 
wife ; on failure of her, it devolves on daughters ; if therejj 
be none, it belongs to the father ; if he be dead, it apper-‘ 
tains to the mother." f So does Catyayana : “ Let the 
widow succeed to her husband’s wealth, provided she be 
chaste ; and, in default of her, the daughter inherits if 
unmarried.And again, in another place : “The widow, 
being a woman of honest family, or the daughters, or on 
failure of them the father, or the mother, or the brother, 
or his sons, are pronounced to be the heirs of one who 
leaves no male issue.” || Also VBIHASPATI : “ Let the 


ANNOTATIONS. 

5. Conformably with the etymology.} A rule of grammar is cited 
in the text: viz. Panini, 4. 1. 35. 

The author of the Snbod'hini remarks, that the meaning of the 
grammatical rule cited from Panini is this : Patni * wife 9 anoma¬ 
lously derived from Pati ‘ husband/ is employed when connection 
with religious rites is indicated : for they are accomplished by her 
means, and the consequence accrues to him. The purport is, that 
a woman, lawfully wedded, and no other, accomplishes religious 
ceremonies : and therefore one espoused in lawful marriage is ex¬ 
clusively called ft wife (patni ) Although younger wives are not 
competent to assist at sacrifices or other religious rites, if an eldest 
wife exist, who is not disqualified ; still since the rest become 

* See a note on this passage in Jimuta-vahana, Oh. 11. Sect. 
1, § 7. f Vishnu, 17, 4—7. f Vide infra. Sect. 2. § 2. 

jj In the Viramitrodaya , this is cited ar a text of different author , 
but the commentator on the Mitacskara treats it as a further passage 
from the author before cited. 
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wife of a deceased man, who left no inale issue,- ^ his 
share, notwithstanding kinsmen, a father, a mo .. or 
uterine brethren, be present” / 

7. Passages, adverse to the widow’s claim, likewise 
occur. Thus Nareda has stated the succession of bro¬ 
thers, though a wife be living ; and has directed the 
| assignment of a maintenance only to widows, “ Among 
\ brothers, if any one die without issue, or enter a 
religious order, let the rest of the brethren divide his 
wealth, except the wife’s separate property. Let them 
allow a maintenance to his women for life, provided these 
preserve unsullied the bed of their lord. But, if they 
behave otherwise, the brethren may resume that allow¬ 
ance. ” * Menu propounds the succession of the father, or 
of the brother, to the estate of one who has no male off¬ 
spring: " Of him, who leaves no son, the father shall 
take the inheritance, or the brothers, ” f He likewise 
states the mother’s right to the succession, as well as the 
paternal grandmothers : “ Of a son dying childless, the 

mother shall take the estate : and, the mother also being 
dead, the father’s mother shall take the heritage. ” j 
SANC.HA also declares the successive rights of brothers, 
and of both parents, and lastly of the eldest wife : “ The 
wealth of a man, who departs for heaven, leaving no male 
issue, goes to his brothers. If there be none, his father and 
mother take it • or his eldest wife.” Catyayana too says, 
“ If a man die separate from his coheirs, let his father take 
tine property on failure of male issue; or successively 
the brother, or the mother, or the father s mother.” 


ANNOTATIONS. 

competent in their turns, on failure of her, or even during her life, if 
she be afflicted with a lasting malady or be degraded for misconduct, 
they possess a capacity for the performance of religious ceremonies : 
and here suoh capacity only is .intended : Or else marriage may be 
exclusively meant by religious rites : for offerings arc made to 
deities at that ceremony ; and such also is a sacrifice or solemn rite. 
Thus likewise, a woman lawfully .espoused, and no other, is a wife 
( patni ), 

* Nareda, 13. 25—26. t Menu. 9. 185. Vide 8eet. 4. § 1. 

1 Menu, 9. 217, Vide Sect. 4, § 2. A Section o. § 2. 
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8. The application of these and other contradictory 
passages is thus explained by D HARKBWAR A : 4 ihe rule, 

deduced from the texts [of Yajntawalctya, &c. *], that 
the wife shall take the estate, regards the widow of a 
separated brother : and that', provided she he solicitous 
of authority for raising up issue to her husband. Whence 
is it inferred, that a widow succeeds to the testate, provided 
she seek permission for raising up issue, but not independ¬ 
ently of this consideration ? From the text above cited, 
« Of him, who leaves no son, the father shall take the 
inheritance f and other similar passages [as Nareda’s, 
&e. J ] For here a rule of adjustment and a reason for it 
must be sought; but there is none other. Besides it is 
confirmed b} 7 a passage of Gautama : 41 Let kinsmen 
allied by the funeral oblation, by family name, and by 
descent from the same' patriarch, share the heritage ; or 
the widow of a childless man, if. she seek to raise up 
offspring to bim/ > || 

9! 4 The meaning of the text is this ; persons, connected 

by a common oblation, by race, or bv descent from a 
patriarch, share the effects of one who leaves no issue : or 
his widow takes the estate, provided she seek progeny/ 

10. Menu likewise shows by the following passage, 
that, when a brother dies possessed of separate property, 
the wife’s claim to the effects is ifi right of progeny, 


ANNOTATIONS. 

8. And other contradictory passages.'] Alluding to the texts of 
Gautama and Devala subsequently quoted. Balam-bhatta. 

The rule deduced from the texts.] From those of Ya/NYAWALCYA 
(§, 2.), Vridd'ha- Menu, Vishnu, Catyayana and VRinASPATi (§ 6.) 
&ubad’hini t §*<?. 

“ If she seek .... offspring*] The particle ( va ) is understood 
by the author, by whom the passage is here cited, in the condi¬ 
tional seuse, as appears from the interpretation of the text in the 
next paragraph (§ 9.) ; according to the remark of the commen¬ 
tators on the Mitacsharct . But the scholiast of Gautama takes it in 
its usual disjunctive sense : and the text is differently interpreted 
by the author of the Mitacshard himself (§ IB.) 

* Subod’hini. t Menu, 9, 185. Vide supra. § 7, 

t Balam-bhatta. || Gautama, 28. 19—20. Vide infra. § 18, 
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and not in any other manner. <£ He, who keeps the 
estate of his brother and maintains the widow, must, if 
he raise up issue to his brother, deliver the estate to the 
son, ” * So, in the case of undivided property likewise, the 
same author says, “ Should a younger brother have 
begotten a son on the wife of his elder brother, the division 
must then be made equally : thus is the law settled. ” + 

11. * Vasisht’ha also, forbidding an appointment to 
raise up issue to the husband, if sought from a covetous 
motive (“ An appointment shall not be through covet¬ 
ousness ;” J) thereby intimates, that the widow’s succes¬ 
sion to the estate is in right of such an appointment, and 
not otherwise/ 

12. f But, if authority for that purpose have not been 
received, the widow is entitled to a maintenance only ; by 
the text of Nareda : “ Let them allow a maintenance to 
his women for life. ” || 

13. ‘ The same (it is pretended) will be subsequently 
declared by the contemplative saint : “ And their childless 
wives, conducting themselves aright, must be supported ; 
hut such, as are unchaste, should be expelled ; and so, 
indeed, should those, who are perverse. * 


ANNOTATIONS. 

10. u Must . deliver the estate to the son.”] It is thus shown, 

that a separated brother is meant; else, if there had been no parti¬ 
tion, he could have separate properly. In the text subsequently 
cited, it appears from the direction for making the division equally 
that the case of an unseparated coheir is intended. Since there could 
be no partition, if he were already separated. Subod'kini . 

11. The widow'8 succession is in right of such an appointment.'] 
A widow, who has accepted authority for raising up issue to her hus¬ 
band, has the right of succession to his estate, but no other widow 
has so. Vivam Ur o day a, 

13. The same (it is pretended) will be declared .] Here the 
particle cila indicates disapprobation ; as in the example 1 Ah! will 
tbou [presume to] fight/ For this passage of Yajnyawalcya will 
be expounded in a different sense. So the expression 6 by some 


* Menu, 9. 146. + Menu. 9. 120. X Vasisht’ha, 17. 48. 

|| Naueda, 13. 20, Vide supra. § 7. H Yajnyawalcya, 2. 143. 
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14. ‘ Moreover, since the wealth of a regenerate mart, is 
designed for religious uses, the succession of women to such 
property is unfit; because they are not competent to the 
performance of religious rites. Accordingly, it has been 
declared by some author, “ Wealth was produced for the 
sake of solemn sacrifices : and they, who are incompetent 
to the celebration of those rites, do not participate jin the 
property, but are all entitled to food and raiment.” “ Riches 
were ordained for sacrifices. Therefore they should be 
allotted to persons who are concerned with religious 
duties ; and not be assigned to women, to fools, and to people 
neglectful of holy obligations.” 

15. That is wrong: for authority to raise up issue to 
the husband is neither specified in the text, (“ The wife 
and the daughters also, &c. ” *) nor is it suggested by the 
premises. Besides, it may be here asked ; is the appoint¬ 
ment to raise up issue a reason for the widow's succession 
to the property ? or is the issue, borne by her, the cause of 
her succession? If the appointment alone be the reason, 
it follows, that she has a right to the estate, without having 
borne a son; and the right of the son subsequently pro¬ 
duced [by means of the appointment f ] does not ensue. 
But, if the offspring be the sole cause [of her claim, J] the 
wife should not be recited as a successor : since, in that 
case, the son alone has a right to the goods. 

16. But, it is said, women have a title to property, 
either through the husband, or through the son, and not 


ANNOTATIONS. 

author’ (§ 14.) is intended as an indication of disrespect. Hence 
the insertion of the passage so cited, in this argument, does not 
imply an acknowledgment of it as original and genuine. Subod’hini. 

14. It has been declared by some author ,] The passage here cited 
is not considered as authentic; and no authority is shown for that 
and the following text. Balam-bhatta. 

15. And the right of the son subsequently produced does not 
ensue.] Which is inconsistent with the enunciation of his right 
of succession, as one of the twelve descriptions of sons, preferably 
to the widow and other heirs. Subod'hini and Balam-bhatta. 


* § 2* 


t Balam-bhatta, 


f Balam-bhaxta. 










TftE MITACSHATIA 


OIIAP. I 


otherwise. That is wrong : for it is inconsistent with the 
following text and other similar passages. “ What was 
given before the nuptial tire, what was presented in the 
bridal procession, what has been given in token of affec¬ 
tion, what has been received by the woman from her 
brother, her mother, or her father, are denominated the 
sixfold property of a woman. ” * 

17. Besides, the widow and the daughters are an¬ 
nounced as successors (§ 2), on failure of sons of all des 
criptions. Now by here affirming the right of a widow 
who has been appointed to raise up issue, the right of her 
son to succeed to the estate is virtually affirmed. But, 
that had been already declared ; and therefore the wife 
ought not to be mentioned under the head [of succession 
to the estate •{-] of one who leaves no male issue. 

18. But, it is alleged, the right of a widow, who is 
authorized to raise up issue to her husband, is deduced 
from the text of Gautama : “ Let kinsmen allied by the 
funeral oblation, by family natne, and by descent from the 
same patriarch, share the heritage ; or the widow of a 
childless man : and she may either [remain chaste, or may) 
seek offspring. % ” This too is erroneous : for the sense, 
which is there expressed, is not 4 If she seek to obtain 
offspring, she may take the goods of one who left no issue ; * 
but * persons allied by the funeral oblation, by family 
name, and by descent from the same patriarch, share the 
effects of one who leaves no issue ; or his widow takes his 
estate : and she may either seek to obtain progeny, or may 


ANNOTATIONS. 

16. That is wrong .* for it is inconsistent with the following text. J 
Admitting tlie restriction, that women obtain property through 
their husbands or sons only, still that restriction does not hold good 
universally, since women’s right of property is declared in other 
instances. SubocFhini. 

17. The wife ought not to be mentioned .] She ought not to be 
here mentioned, lost it should be thought a vain repetition. Subod'him* 

18. She mag either seel' to obtain p'ogeng*] The author proposes 
Wo modes of conduct for a woman whose husband is deceased. 


One 


* Menu, 9. 194. t Balam-uhatta. 

% Vide § 8. The text is here translated according to the commen¬ 
tator* s interpretatioh. 
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remain chaste/ This is an instruction to her, in regard 
to her duty. For the particle (va) ‘or/ denoting an 
alternative, does not convey the sense of ‘if/ Besides it 
is fit. that a chaste woman should succeed to the estate, 
rather than oue appointed to raise up issue, reprobated as 
this practice is in the law as well as in popular opinion. 
The succession of a chaste widow is expressly declared : 
“The widow of a childless man, keeping unsullied her 
husband s bed, and persevering in religious observances, 
shall present his funeral oblation and obtain his entile 
share.”* And an authority to raise up issue is expressly 
condemned by Menu: “By regenerate men no widow 
must be authorized to conceive by any other ; for they, 
who authorize her to conceive by another, violate the 
primeval law. ”^ 

19 But the text of VasishtTia “An appointment 
shall not be through covetousness ; must be interpret¬ 
ed : ‘ if the husband die either unseparated from his 
coparceuers or reunited with them, she has not a right 
to the succession ; and therefore an appointment to raise 


ANNOTATIONS. 

is, that she should seek offspring, or endeavour to obtain male issue 
under an authority for that purpose. The term va (either, or,) in 
this place does not signify i if/ but indicates an alternative and 
that implies an opposite case ; and the opposite case is the second 
mode of conduct, which, though not expressly stated in the text, 
must, by force of the particle va, in its usual disjunctive accepta¬ 
tion, be opposite to the desire of obtaining progeny by means of an 
appointment to raise up issue; and this is consequently determined to 
be the duty of chastity. The meaning therefore is this : two modes 
of conduct are here' proscribed : either she must seek male issue by 
means of an appointment for that purpose, or she must remain 
chaste. SubocPMnt. 

19. Therefore an appointment . muet not be accepted.'] Con¬ 

sidering, that she has not herself a right to the estate, she ought 
not to seek an authority for raising up issue, from covetousness, 
with the view that the wealthhnay go to her progeny as it cannot 
belong to herself. SttbocFhini? 

* Vide § 0. Jr Menu, 9. 64. Vide C. h Sec. l6. ( Vide § 1 1. 
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up issue must, not be accepted for the sake of securing the 
succession to her offspring/ 

20. As for the text of Nareda, “Let them allow a 
maintenance to his women for life ; ” * Since reunion of 
parceners had been premised (in a former text, viz, 
“ The shares of reunited brethren are considered to be 
exclusively theirs ; ” f) it must be meant to assign only 
a maintenance to their childless widows. Nor is tauto¬ 
logy to be objected to that passage, the intermediate 
text being relative to reunited parceners (“ Among bro¬ 
thers, if any one die without issue, &c. ,J l) For women’s 
separate property is exempted from partition by this 
explanation of what had been before said ; and a mere 
maintenance for the w r idow, is at the same time ordained. 

21. The passage, which has been cited, u Their child¬ 
less wives, conducting themselves aright, must be sup¬ 
ported ; ” || will be subsequently shown to intend the wife 
of an impotent man and so forth. 

22. As for the argument, that the wealth of a 
regenerate man is designed for religious uses ; and that a 
woman’s succession to such property is unfit, because she 
is not competent to the performance of religious rites ; 
that is wrong ; for, if eveiything, which is wealth, be 


ANNOTATIONS. 

20. Nor is tautology to be objected. ] Oa the ground, that both 
passages convey the same import. For, in explaining what had 
been before said, the two several passages convey two distinct mean¬ 
ings : namely, that the woman’s separate property is not to be divided; 
and that a maintenance only is to be granted to them. What had 
been before said, is not all which is afterwards declared; that it 
should be charged with tautology. The text u Among brothers, if 
any one die without issue, ” is an explanation cf the preceding one 
(“The shares of the reunited brethren are considered to be exclu¬ 
sively theirs.”) The close of it, “ except the wife’s separate pro¬ 
perty,” is a declaration of her property being indivisible; and the 
subsequent passage (“ Let them allow a maintenance to his women 
for life”) contains a separate injunction. Ealam-bhatta. 

* Nareda, 13. 26. Vide § 12. + Nakeda, 13. 24. 

t Naueda, 13. 25. See Simuta-vahana, Ch. 11. Sec. 1. § 48. 

|| Vide supra. § 13. IF Vide Sect. 10 £ Id. 
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intended for sacrificial purposes, then charitable donations 
burnt offerings, and similar matters, must remain un¬ 
accomplished. Or, if it be alleged, that the applicableness 
of wealth to those uses is uncontradicted, since sacrifice 
here signifies religious duty in .general ; and charitable 
donations, burnt offerings and the rest are acts of religi¬ 
ous duty ; still other purposes of opulence and gratifica¬ 
tion, which are to be effected by means of wealth, must 
remain unaccomplished ; and, if that be the case, there 
is an inconsistency in the following passages of Yajnya- 
WALCYA, Gautama and Menu. “ Neglect not religions 
duty, wealth or pleasure in their proper season. $> * “ To 

the utmost of his power, a man should not let morning, 
noon or evening be fruitless, in respect of virtue, wealth 
arid pleasure.” -f e< The organs cannot so effectually be 
restrained by avoiding their gratification, as by constant 
knowledge [of the ills incident to Sensual pleasure. ” J] 

23. Besides, if wealth be designed for sacrificial uses, 
the argument would be reversed, by which it is shown, 
that the careful preservation of gold [ inculcated by a 
passage of the Veda\\'\ “ Let gold be preserved,” is 
intended uot for religious ends, but for human purposes. 


ANNOTATIONS. 

22. Sacrifice here signifies religious duty m general] The relin¬ 
quishment of a thing, with the view to its appertaining to a deity, 
is a sacrifice (yaga) or consecration of the thing. The same design, 
terminated by casting the thing into flames, is a burnt offering 
(homa) or holocaust. The conferring of property on another by 
annulling a previous right, is a gift (danu) or donation. Such is 
the differeuce between sacrifice, burnt offering aiid donation. 
Subod’hinu 

“ tfyir proper season ” ] T his part of the text was wanting in 
the quotation of it, as here exhibited : But the passage, as it is read, 
in its proper place, by thp Mitacshara, Apabauca and the Dipacalica, 
contains the words sicace cale ‘in their proper season. ’ 

23. The argument would be reversed. ] Hie reasoning here 
alluded to occurs in the Mimama : and is the 12th topic of the 4th 
section of the 3rd chapter. The passage of the Veda, which is here 

* Yajnyawat.cya, 1. 115. f Not found in Gautama’s institutes. 

X Mian u, 2. 96. partially quoted in this place. |j Balam-jjhatia. 
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24f. Moreover, if the word sacrifice import religious 
duty in general, the succession of women to estates is 
most proper, since they are competent to the perform¬ 
ance of auspicious and conservatory acts [as the making 
of a pool or a garden, &c. * ] 

25 The text of Nareda, which declares the depend¬ 
ence of women, (“ A woman has no right to independ¬ 
ence, ” f) is not incompatible with their acceptance of 
property ; even admitting their thraldom. 

26. Iiow then are the passages before cited (“ Wealth 
was produced for the sake of solemn sacrifices, &c” ]:) to be 
understood ? The answer is, wealth, which was obtained 
[in charity || ] for the express purpose of defraying sa¬ 
crifices, must be appropriated exclusively to that use even 
by sous and other successors. The text intends that : for 
the following passage declares it to be an offence [ to act 
otherwise, ] without any distinction in respect of sons and 
successors. “He, who, having received articles for a 
sacrifice, disposes not of them for that purpose, shall 
become a kite or a crow.” 

27. It is said by Catyayana “ Heirless property goes 

to the king, deducting however a subsistence for the 
females as well as the funeral charges : but the 
goods belonging to a venerable priest, let him bestow 
on venerable priests. " “ Heirless property, ” or wealth 


ANNOTATIONS. 

examined, and the initial words of which are quoted in the text, 
enjoins the careful preservation of gold, lest it lose its brightness 
and be tarnished. The question, raised on it, is whether the observ¬ 
ance of the preoept be essential to the efficaoy of sacrifice or serve 
only a human purpose ; and the result of the reasoning is that tho 
precept affects that person, and not the sacrifice. The reasoning is 
considered by the author to be incompatible with the notion, that 
wealth is intended solely for sacrificial uses. 

27. “ Let him bestow on venerable priests v .... i let him oestow 

on a venerable priest, ’ ] The commentator, Balam-bhatta, considers 

* Balam-bhatta + Nakeda, 13. 31, X Vide § 14. 

|| Balam-bhatta. . 

^ This is a passage of Menu according to Balam-bhatta , ana a 
text of tbe same import, but expressed in other words, occurs m 
his institutes, 11. 25. 
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which is without an heir to succeed to it, “goes to 
the king,” or becomes the property of the sovereign ; 
“deducting however a subsistence for the females as 
well as the funeral charges : ” that is, excluding or 
setting apart a sufficiency for the food and raiment of the 
women, and as much as may be requisite for the funeral 
repasts and other obsequies in honour of the late owner, 
the residue goes to the king. Such is the construction 
of the text. An exception is added : “ but the gqods 

belonging to a venerable priest,” deducting however a 
subsistence for the females as well as the charges of obse¬ 
quies, ‘ let him bestow on a venerable priest.’ 

28. This relates to women kept in concubinage: for 
the term employed is “females” (yo skid). The text 
of Naked A likewise relates to concubines ; since the word 
there used is “ women ” (stri). “ Except the wealth of a 
lirahmana [property goes to the king on failure of heirs.] 
But a king, who is attentive to the obligations of duty, 
should give maintenance to the women of such persons. 
The law of inheritance has been thus declared.* 

29. But since the term “wife” (paini) is here em¬ 
ployed,^ 2) the succession of a Avedded wife, who is 
chaste, is not inconsistent with those passages. 

80.' Therefore the right interpretation is this : when a 
man, who was separated from his coheirs and not reunited 
with them, dies leaving no male issue, his widow [if 
chaste f] takes the estates in the first instance. For parti¬ 
tion had been premised; and reunion will be subsequent¬ 
ly considered. 

31. It must be understood, that the explanation, 
proposed by SRICARA and others, restricting [the widow’s 

ANNOTATIONS. 

as a variation in the reading of the text, the subsequent interpretation 
of it, < let him bestow on a venerable priest : ’ srotriyayopapadayet 
in place of srotriyebhyas tad arpayet. He remarks, however, that 
the singular number is used generally. 

28. The text ... .relates to concubines .] Or to twice-married 
women and others not considered as wives espoused in lawful wed¬ 
lock. BALAM-BHATTA. 


Narbda, Id. 51*62. 


f Balam-bhatia. 
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nol; an allotment sufficient only for her support, both when the 
husband is living, and after his decease, though sous exist; more 
especially should it be affirmed, that she obtains the whole wealth 
of her husband, who leaves no male issue : and thus, since the 
widow’s a accession to the whole estate is established by reasoning 
a fortiori } the assertion, that she obtains no more than food and 
raiment, is erroneous. Besides, since the wife's participation with 
a son, who is entitled to take a share of the estate, or if there ho 
no other son, the whole of it, has been expressly ordained, it is lit. 
that she should, on failure of male issue, take the wealth of her 
childless husband being separate from his coheirs, fiuhod'kmi. 

32. For the xoords v 4 share * and “ equal v might consequently he 
deemed unmeaning^] These terms are commonly employed to signify 
* portion ’ and ‘parity. 9 By abandoning their own signiiication 
without sufficient cause, they would appear unmeaning. Snb od him. 


JlALAil-liHATTA 
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Small, she receives a share equal to that of a son. This 
again is wrong : for variableness in the precept, must be 
the consequence. Th us, if the estate he considerable, the 
texts above cited, (“his wives must be rendered partakers 
of like portions; ” and “ let the mother also take an equal 
share ; ”) assisted by another passage [“ Let them allow a 
maintenance to his women for life ; ” § 12 *] suggest an 
allotment adapted for bare support. But, if the estate be 
inconsiderable, the same passages indicate the assignment 
of a share equal to a sou’s. 

8 k Thus, in the instance of the Ghatnrnarsye sacri¬ 
fices, in the disquisition [of the Mimansa] on the passage 


ANNOTATIONS. 

33. Variableness in the precept must be the consequence .] If the 
passages above cited (§ 31), assisted by another passage (§ 12), 
ordain the widow’s receipt of a sufficiency for her support, at the 
time of making a partition with the sons, whether her husband, 
who was wealthy, be then alive or dead ; but ordain her taking of 
a share equal to that of a sou, it’ her husband possess little property ; 
then a single sentence, once uttered, is iu one case dependant [on 
a different passage, for its interpretation,] and not so in another 
instance. Consequently, since it does not retain an uniform import, 
there is variableness in the precept. SuboiVhini. 

34. In the instance of the Chaturmasya sacrifices.'] These are 
four saotifices performed on successive days, according to some 
authorities ; but in the months of Ashad'ha , Cartica , and .P'halguna, 
according to others. They are severally denominated Vai&wcdeva, 
Varuna-prayhasa f Sacamed’ha and Sunasiriya. The oblations, 
consist of roasted cakes (‘ Purodasa) ; and, at the second of them, 
two figures of sheep made of ground rice. The cakes are prepared 
in the usual manner, consisting of rice, kneaded with hot water, 
and formed into lumps of the shape of a tortoise : these are roasted 
on a specified number of potsherds ( capala ) placed in a circular hole, 
which contains one of^ the three consecrated fires perpetually main¬ 
tained by devout IMihmanas, 

lithe disquisition on the passage dwayoh prau ay anti.] Part of a 


* tiubod’kini and Dalam-bhatta. 
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divayoh pran ayanti ; * where it is maintained by the oppo¬ 
nent, that the rules for the preparation of the sacrificial 
fire at the Soma-yaga extend to these sacrifices ; in con¬ 
sequence of which the injunction not to construct a 
northern altar (uttara-vedi) at the Vaisweda and Suna- 
siriya sacrifices, must be understood as a prohibition of 
such altar; [which should else be constructed at those 
sacrifices as at a Soma-yaga :] but it is answered by an 
advocate for the right opinion, that it is not a prohibition 
of that altar as suggested by extending to these sacrifices 
the rules for preparing the sacrificial fire at the Soma - 
yaga, but an exception to the express rule “ prepare an 
uttara-vedi at this sacrifice [viz., at the Uhaturmasya;”] 
it is urged in reply by the opponent, that variableness in 
the precept must follow, since the same precept thus 
authorizes the occasional construction of the altar, with 
reference to a prohibition of it, at the first and last of the 
[four] periods of sacrifice, and commands the construction 
of it at the two middle periods, independently of any 
other maxim : but it is finally shown as the right doctrine, 
for the very purpose of obviating the objection of variable¬ 
ness in the precept, that the prohibition of the altar at 
the first and last of the periods of sacrifice is a recital of a 


ANNOTATIONS. 

passage of the Veda, which is the subject of a disquisition in the 
Mimansa and which gives name to it. This is the ninth (or, accord¬ 
ing to one mode of oounting, the seventh) topic in the third section 
of Jax&ini’s seventh chapter. See Jimijta-vaha.xa, Ch. 11. Sect. 5. 

Since the same precept authorised the occasional construction of 
the altar.'] Sinoe one precept commands it at a Chaturmasya sacri¬ 
fice, and another forbids it at two of the periods of that sacrifice ; 
the injunction, contrasted with the prohibition, seems to imply an 
option in this case : but, not being contrasted with any other rule, 
it becomes a cogent precept in the instance of the two other 
periods : and thus the rule being cogent in one case and not id. 
the other, is variable in its import and effect. 


* Mimansa, 7. 3. 6. 








£E€T. I. 


ON INHERITANCE. 


103 


constant rule; and that the injunction, <{ prepare the 
uttara-vedi at this sacrifice, ” commands its construction 
at the two middle periods namely the Varuna-praghasa, 
and Sacamed'ka with a due regard to that explanatory 
recital. 

35. As for the doctrine, that, from the text of Menu 
(“ Of him, who leaves no son, the father shall take the 
inheritance, or the brothers, ” *) as well as from that of 
Sanc’ha (“ The wealth of a man, who departs for heaven, 
leaving no male issue, goes to his brothers. If there be 
rone, his father and mother take it: or his eldest wife. ” f) 
The succession of brothers, to the estate of one who leaves 
no male issue, is deduced : and that a wife obtains a suffi¬ 
ciency for her support, under the text “ Let them allow a 
maintenance to his women for life : this being deter¬ 

mined, if a rich man die, leaving no male issue, the wife 
takes as much as is adequate to her subsistence, and the 
brethren take the rest; hut, if the estate be barely enough 
for the support of the widow, or less than enough, this text 
(“ The wife and the daughters also ; ” ||) is propounded, on 
the controverted question whether the widow or the bro¬ 
thers inherit, to show, that the first claim prevails. This 
opinion the reverend teacher does not tolerate : for he 
interprets the text, “ Of him who leaves no son, the 
father shall take the inheritance, or the brothers ; ” *(]" as 
not relating to the order of succession, since it declares 
an alternative ; but as intended merely to show the 
competency for inheriting, and as applicable when the 


ANNOTATIONS. 


3d. On the controverted question whether the widow or the bro¬ 
thers inherit .] Whether the widow inherits, as provided by 
N a red a : or the brothers succeed conformably with the texts of 
Menu and Sanc’ha. Balam-bhatta. 

This opinion the reverend teacher does not tolerate .] Meaning 
Yiswarupa, Subod'kiniy and Balam-bhatta. 


* Vide, § 7. f Ibid. 

II YaJJUtawalcya. Vide § 2, 


X NaRkda. Vide § 7. 
Menu, Yide § 7, 








preferable claimants, the widow and the rest, fail. The 
text of Sanc’ha. too relates to a reunited brother. 

36*. Besides it does not appear either from this pas- 
sage [of Yajnyawalcya * J or from the context, that it 
is relative to an inconsiderable estate. If the concluding 
sentence, “ On the failure of the first among these, the 
next in order is heir; ” f be restricted 10 the case of a 
small property, by reference to another passage, in two 
instances (of the widow and of the daughters,) but relate 
to wealth generally in the other instances (of the father 
and the rest,) the consequent defect of variableness in 
the precept (§ 33) affects this interpretation. 

37. u If a woman, becoming a widow in her youth, 
be headstrong, a maintenance must in that case be given 
to her for the support of life. 7 " I This passage of Ha RITA 
is intended for a denial of the right of a widow suspected 
of incontinency, to take the whole estate. From this very 
passage [of Harita ||], it appears that a widow, not sus¬ 
pected of misconduct, has a right to take the whole pro¬ 
perty. 

38. With the same view, Sanc’ha has said “ Or his 

eldest wife. 77 ( § 7) Being eldest by good qualities, and 

not supposed likely to be guilty of incontinency, she 
takes the whole wealth; and, like a mother, maintains 
any other headstrong wife [of her husband]. Thus ail 
is unexceptionable. 

} 39. Therefore it is a settled rule, that a' wedded wife, 

j being chaste, takes the whole estate of a man, who, being 
|separated from his coheirs and not subsequently reunited 
Iwith them, dies leaving no male issue. 


ANNOTATION, 

The text of Sane'ha relate * to a reunited brother.] It relates to 
the case of a brother, who, after separation, becomes associated with 
his coheirs, from affection or any other motive. Subod'hini. 


* Subod"hint. + Vide § 2. 

J; In the Vivada-chintamani this passage is read without the 

conditional particle: viz. A woman..is headstrong: but a 

maintenance must ever be given to her...... }> 

[1 Halam-bhaxta. 
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Right of the daughters and daughter's sons. 

1. On failure of her, the daughters inherit. They 
are named in the plural number (Section 1. § 2) to 
suggest the equal or unequal participation of daughters 
alike or dissimilar by class. 

2. Thus Catyayana says, “Let the widow succeed 
to her husband's wealth, provided she be chaste ; and, in 
default of her, let the daughter inherit, if unmarried. ” * 
Also Yrihaspat i : “ The wife is pronounced successor^ 
to the wealtlPoF her husband ; and, in her default, the , 
daughter, As a son, so does the daughter of a man ; 
proceed from his several limbs. How then should any p 
other person take her fathers wealth?” 

3. If there be competition between a married and 
an unmarried daughter, the unmarried one takes the 
succession uuder the specific provisions of the text 
above cited (“ in default of her, let the daughter inherit, if 
unmarried. >? ) 

4. If the competition be between an unprovided and 
enriched daughter, the unprovided one inherits ; but 
on failure of such, the enriched one succeeds: for the 
text of Gautama is equally applicable to the paternal. 


ANNOTATIONS. 


1. They are named in the plural number.'] Here female issue 
is signified by the original word “ daughter ” ( duhittri :) and that 
is applicable, indifferently, to suoh as belong to the same or to 
different tribes. Plurality is denoted by the termination of tbo 
plural number, {as in duhiictras,) which includes, without incon¬ 
sistency, those who arc dissimilar from the parent. Therefore 
daughters, alike or different by class, are indicated by the original 
word and its termination. They share equal or unequal portions 
in the order before mentioned ^ namely four shares, three, two or one 
(C. 1. Sect. 8. § 1.) Subod’hini. 

4, The text of Gautama is equally applicable to the paternal 
. estate. The meaning is this : since the daughters right is 


* Vide suprai Sect. 1* § 6. 
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as to the maternal, estate. “A woman’s separate pro¬ 
perty goes to her daughters, unmarried or unpro¬ 
vided. ” * ** 

5. It must not be supposed, that this relates to the 
appointed daughter : for, in treating of male issue, §he 
and her son have been pronounced equal to the legiti¬ 
mate son (“ Equal to him is the son of an appointed 
daughter, or the daughter appointed to be a son. J ) 

6. By the import of the particle “ also ? (Sect, 1. § 2) 
I the daughter’s son succeeds to the estate on failure of 
l daughters. Thus Vishnu says, “If a man leave neither 
* Son ; nor son’s son, nor [wife, nor female] jj issue, the 

daughter's sous shall take his wealth. For, in regard to 
the obsequies of ancestors, daughter’s sons are considered 
as son’s sons, ” Menu likewise declares, “ By that male 
child, whom a daughter, whether formally appointed or 
not, shall produce from a husband of an equal class, the 
maternal grandfather becomes the grandsiro of a son’s 
son : let that son give the funeral oblation and possess the 
inheritance.. 


* 


ANNOTATIONS. 

declared with reference to a woman’s peculiar property, but it is 
• not intended by using the word “ woman’s ” to restrict it positively 
to that single object, the parity of reasoning holds good. Subod 
hint. 

5. For, in treating for male issue, she and her son have been pro* 
nounced, dfcc ] Sinoe she has been noticed while treating of male 
issue, the introduction of her in this place would be improper. 
Sitbod’hinik 

6. The daughter's son succeeds to the estate on failure of daughters^) 
According to the commentary of Ralam-bhatxa, the daughter’s 
daughter inherits in default of daughter’s sons* Ite grounds this 
opinion, for which however there is no aithority in Vwnv vn^Wa- 
ka’s text, upon the analogy, which this author had admitted in 
another case, between the succession to a woman’s separate property, 
and the inheritance of the paternal estate. ( Vide § 4.) 


* Gautama, 28. 22. Vide supra C. 1. Sect. 3. § 11. 
t C. 1. Sect. 11. § 1. \ C. 1. Sect. 11. § 3. <1 liALAM-nri atta. 

% Not found in Vishnu’s institutes but cited under his name 
in the Smriti-chandnea, 

**Mknu, 8. 136* 
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Rigid of the Parents . 


.1. On failure of those heirs, the two parents, meaiv|j 
ing the mother and the father, are successors to tlieL 
property. 

2. Although the order, in which parents succeed to 
the estate, do not clearly appear [from the tenor of the 
text; Sect. l.§ 2] since a conjunctive compound is 
declared To present the meaning of its several terms at 
once;* and the omission of one term and retention ot 
the other constitute an exception •f to that [complex 
expression ;] yet, as the word * mother" stands first in the 
phrase into which that is resolvable, and is first m the 
regular compound ( matapitarau) ‘ mother and tatter \ 
when not reduced [to the simpler form pitaraw ‘parents’] 
by the omission of one term and retention of the other ^ 


ANNOTATIONS. 

2. Although the order . do not clearly appear.*] It is declared, 

that the two parents are successors to the property, if there be no 
daughter nor daughter’s son. Since the term (pitaraa) ‘ parents ’ 
is formed by omitting one and retaining the other member of a 
complex expression (mother and father;) shall they conjointly 
take the estate, or severally ? and is the order of succession optional, 
or fixed and .regulated ? The author replies to these questions. 
Subod'hini* 

A conjunctive compound is declared, dec.] A compound term is 
formed, as directed by Panini and his commentators, || when two 
or more nouns occur with the import of the conjunction 4 and, 1 in 
two of its senses (viz., reciprocation and cumulation. <(]) This is 
limited by the emendatory rule of Cattayana to the case where 
the sense conveyed by each word is presented at once : while the 
same terms, connected in a phrase by the conjunction copulative, 
would present the sense of each successively. 

The omission of one term and retention of the other constitute an 
exception .] When the word pitri 4 father ’ occurs with matri 

* Vartica , L on Panini, 2. 2. 29. t Panisi, 1. 2, 70. 

t Vartica, 3. on Panim, 2. 2. 34. || Vide infra. Seel I I. § 20. 

<[[ j5ee Dictionary of Ameua, Book 3. Ohap. 4. Sect. 28. \erse 2. 
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it follows from the order of the sense which is thence 
deduced, and according to the series thus presented in 
answer to an inquiry concerning the order of succession, 
that the mother takes the estate in the first instance ; and, 
on failure of her, the,father. 

3. Besides the father is a common parent to other sons, 
but the mother is not so : and, since her propinquity is 
consequently greatest, it is fit, that; she should take the 


ANNOTATIONS. 


‘ mother,’ it may be retained and the other term he rejected. This 
is an exception to the general rule of composition. It. is optional ; 
and the- regular form may be retained in its stead. Ex. Pitamu 
‘ two parents f or Matapitarau 1 mother and father.* Pani^t, 1. 2. 
70. and 2. 2 29.—(14. 

The wordmother stanchfirst in the phrase into which that is resolvable .] 
The compound term, whether reduced to the simpler expression or 
retaining its complex form, is resolvable into the phrase mata cha 
pita cka * both the mother and the father. 3 This, ho o ver, is only 
the customary order of terms, not specially enjoined by any rule of 
syntax. 

Is first in the regular compound V] Conformably with one of 
Catyayana’s emendatory rules on Paxini’s canon for the collo¬ 
cation of terms in composition. (2. 2. 34.) That rule requires the 
most revered object to have precedence : and the example of the 
rule, as given in Patanjali’s Mahabhashya and Yamana’s Oasica- 
vrilti, is this very compound term matapitarau c mother and father. ’ 
The commentators, Caiyata and Haradatta, assign reasons why 
a mother is considered to be more venerable than a father. 

It follows y from the order of the term#.] The compound terms 
matapitarau ‘ mother and father,’ aa well as the abridged and sim¬ 
pler expression, pitarcu * parents,’ is resolvable into the same phrase 
mala cka pita cka * both the mother and father. ’ Thus, in every 
form of expression, ‘ mother ’ stands first. Hence the auothor infers 
that the mother’s priority in regard to succession to wealth is 
intended by the text (Sect. 1. § 2.) 

3. The father is a common parent to other sons.’] The matter is, in 
respect of sons, not a common parent to several sets of them ; and 
her propinquity is therefore more immediate, compared with the 
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estate in the first instance, conformably with the text 
“ To the nearest sapinda, the inheritance next belongs. ” * 

4. Nor is the claim in virtue of propinquity restricted 
to (sapindas) kinsmen allied by funeral oblations: 
but on the contrary, it appears from this very text, (§3) 
that the rule of propinquity is effectual without any ex¬ 
ception, in the case of (samanodacas) kindred connected 
by libations of water, as well as other relatives, when they 
appear to have a claim to the succession. 

5. Therefore, since the mother is the nearest of tho 
two parents, it is most fit, that she should take the estate. 


ANNOTATIONS. 


father’s. But his paternity is common; siuo© ho may have sons by 
women of equal rank with himself as well as children by wives of the 
Cshatrya and other inferior tribes ; and his nearness is therefore 
mediate, in comparison of the mother’s. The mother consequently 
is nearest to her child ; and she succeeds to the estate in the first 
instance, since it is ordained by a passage of Menu, that the person 
who is nearest of kin, shall have the property. Subod’hini. 

5. On failure of Acr, the father is successor to the property .] 
Tho commentator, Balam-bhattA, is of opinion, that the father 
should inherit first and afterwards the mother ; upon the analogy of 
moro distant kindred, where the paternal line has invariably the 
preference before the maternal kindred ; and upon the authority of 
several express passages of law. Nanda Pandjta, author of com¬ 
mentaries on the Mitacshara and on the Institutes of Vishnu, had 
before maintained the same opinion. But the elder commentator of 
the Mitacshara , Visweswara-bhatta has in this instance followed 
the text of his author in his own treatise entitled Madana-Parijata , 
and has supported Vijnyaneswara’s argument both there and in 
his commentary named Stibod’hini. Much diversity of opinion does 
indeed prevail on this question. Sricara maintains, that the father 
and mother inherit together : and the great majority of writers of 
eminence (as Apararca and Camalacara, and the authors of the 
Smriti-chandrica, Madana-ratna, Vyavahara-mayudha , 8fC.) gives 
the father the preference before the mother. Jimuta-vahana, and 
Kughunundana have adopted this doctrine. But Vachespati 


♦ Menu, 9. 187. 
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But, on failture of her,'the father is successor to the pro¬ 
perty, 

SECTION IV/ 

Right of the Brothers. 

h On failure of the .father, brethren share the estate. 
Accordingly Menu says, “ Of hifa> \vlio leaves no son, the 
father shall take the inheritance or the brothers. * 

2. It has been argued by D’ hares war A, that, under 
the following text of Menu, “ Of a son dying childless, the 
mother shall take the estate; and, the mother also being 
dead, the fathers mother shall take the heritage *” f ‘even 
while the father is living, if the mother be dead, the 
father’s mother, or in other words the paternal grand¬ 
mother, and not the father himself, shall take the succes¬ 
sion : because wealth, devolving upon him, may go to sons 


ANNOTATIONS. 

iiiSRA, on the contrary, concurs with the MHacshara in placing the 
mother before the father ; being guided by an erroneous reading of 
the text of Vishnu ( Sect. 1. § 6.) as is remarked in the Viranii- 
trodaya. The author of the latter work proposes to reconcile these 
contradictions by a personal distinction. If the mother be indivi¬ 
dually more venerable than the father, she inherits ; if she be less 
so, the father takes the inheritance. 

1. Brethren.'] The commentators, Nanba Pandita and Balam> 
Matta, consider this as intending ‘brothers and sisters, ’ in the 
same manner in which “ parents ” have been explained ‘ mother 
and father 9 (Sect. 3. § 2.), and conformably with an express rule of 
grammar (Panini. 1. 2. 68.) They observe, that the brother inherits 
first : and, in his default, the sister. This opinion is controverted 
by Cam AI. A CARA and by the author of the Vynvahara-mayuc'ha . 

2. It has been argued by D’itareSwara.] It had been shown 
(Sect. 3), that the father inherits on failure of the mother. But 
that is stated otherwise by different authors. To refute the opinion 
maintained by one of them, the author reverts to the subject by a 
retrospect analogous to the backward look of the lion. Subod'hini 
and Balam-bitatta. 

* Menu, 9. 185. Vide Sect. 1. § 7. f Menu, 9. 217, Vide Sect. 1. § 7. 
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dissimilar by class ; but what is inherited by the paternal 
grandmother, goes to such only as appertain to the same 
tribe : and therefore the paternal grandmother takes the 

estate. ’ 

3. The holy teacher ( Viswakupa* ) does not assent to 
that doctrine : because the heritable right of sons even 
dissimilar by class has been expressly ordained by a passage 
above cited : “ The sous of a Brahmand, in theseveral 
tribes, have four shares, or two, or one. ” f 

4. But the passage of Menu, expressing that “ The 
property of a Brakmana shall never be taken by the 
king, ” % intends the sovereign, not a son [ of the late owner 
by a woman of the royal or military tribe ]. 

5. Among brothers, such, as are of the whole blood, 
take the inheritance in the first instance, under the text 
before cited ; “ To the nearest sapinda , the inheritance 


ANNOTATIONS. 

Because mal&lt , devolving on him, may go to sons dissimilar.*] 
The meaning is this : if the succession be taken by the father, the 
property becomes a paternal estate, and may devolve on his sons 
whether belonging to the MurdcPhavasicta [or another mixt||] tribe 
or to his own class. But, if it be taken by the grandmother, it 
becomes a maternal estate and devolves ou persons of the same tribe, 
namely lier daughters ; or successively on failure of them, her 
daughters sons, her own sons, and so forth. Subod’hini and Bat, AM* 
MATT A, 

4> Intends the sovereign , not a son.] It does not prohibit the 
succession of a Brahmanas son by a Cshatriya wife, denominated 
king as being of his mother's tribe, which is the royal or military 
one. But it relates to an escheat to the sovereign. Therefore it is 
not an exception to the passage cited in the preceding paragraph : 
and Vxswarupa’s reasoning holds good, that ‘ D’habbawaba’s 
objection would be valid, if there were any harm in the ultimate 
succession of sons dissimilar by class. But that is not the case. 
On the contrary, they are expressly pronounced by the text here 
cited, to be partakers of inheritance. ? Subod'hini . 

* The name is supplied by the./S 'Hbood'hini. 

f Yajnyalwacya, 2. 12<>. Vide supera. C. 1. Sect. 8. § 1. 

X M»nu, 9, 189. Vida infra Sect. 7. § 5. || Balam-bkatta. 
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next belongs. ” * Since those of the half blood are remote 
through the difference of the mothers. 

6. If there be no uterine (or whole) brothel, those 
by different mothers inherit the estate. 

7. On failure of brothers also, their sons share the 
heritage in the order of the respective fathers. 

8. In case of competition between brothers and 
nephews, the nephews have no title to the succession: 
for their right of inheiitance is declared to be on failure 
of brothers (“both parents, brothers likewise, and their 
sons. ” Sect. J. § 2. f) 

9. However, when a brother has died leaving no 
male issue (nor other nearer heir, +) and the estate has 
consequently devolved on his brothers indifferently, if 
any one of them die before a partition of their brother s 
estate takes place, his sons do in that case acquire a 
title through their father : ancl it is fit, therefore, that 
a share should be allotted to them, in their father’s 
right, at a subsequent distribution of the property between, 
them and the surviving brothers. 


ANNOTATIONS. 

6. If there be no uterine (or whole) brothers , those by different 
mothers inherit *] The author of the Vyavahara-mayuc'ha censures 
the preference here given to the brothers of the half blood before the 
nephews, being sons of brothers of the whole blood. 

7. Their sons share the heritage,"] Including, say Nanda 
Pandita and Balam-bhaita, the daughters as well as the sons of 
brothers, and the sons and daughters of sisters. This consequently 
will comprehend all nephews and nieces. 

In the order of the respective fathers .] In their order as brothers 
of the whole blood, and of the half blood. Balam-bbatta. 

By analogy to the case of grandsons by different fathers (Chop. 
1* Sect. 8.), the distribution of shares shall be made, through 
allotments to their respective fathers* and not in their own right, 
whether there be one, two, or many sons of each brother. Subo'dhim\ 

That is wrong : for the brethren had not a vested interest in 
their brother’s wealth before their decease; property was only 
vested in the nephews by the owner’s demise, Balam-buatta. 

* Mknu, 9. 187. Vide Sect. § 3. t Subodfhini and Balam-buatta. 
f Balax-buatta. 










SECTION V. 


Succession of kindred of the same family name : termed 
Gotraja, or gentiles. 

1. If there be not even brother's sons, gentiles share 
the estate. Gentiles are the paternal grandmother and 
relations connected by funeral oblations of food and liba¬ 
tions'.of water. 

2. In the first place the paternal grandmother takes 
the inheritance. The paternal grandmother's succession 
immediately after the mother, was seemingly suggested 
by the text before cited, “And, the mother also being 
dead, the father's mother shall take the heritage no 
place, however, is found for her in the compact series of 
heirs from the father to the nephew : and that text 
C‘ the father's mother shall take the heritage") is intended 
only to indicate her general competency for inheritance. 
She must, therefore, of course succeed immediately after 
the nephew ; and thus there is no contradiction. 

3. On failure of the paternal grandmother, the (got- 
raja) kinsmen sprung from the same family with the 


ANNOTATIONS. 

1. Gentiles.] Gotraja or persons belonging to the same general 
family ( Gotra ) distinguished by a common name : these answer nearly 
to the Gentiles of the Roman law. 

2. She must therefore , of course succeed .] Some copies of tho 
Mitacshara read this passage differently. The variation is noticed 
in the commentary of Balam-bhatta, ‘ She succeeds, after the 
preceding claimants, if they be dead/ uparitana-mritanantaram 
instead of utcarshc tat, sutanantaram . The commentary remarks 
that the ‘ preceding ( nparitana ) claimants’ are the father and the 
rest down to the brother’s son. 

3. On failure of the paternal grandmother,,..the paternal 
grandfather .] Balam-bhatta insists, that the grandfather inherits 
before the grandmother, as the father before the mother. See Sec¬ 
tion 3. 


* Sect. 1. §. 7. 
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deceased and (sapinda) connected by funeral oblations 
namely the paternal grandfather and the rest, inherit 
the estate. For kinsmen sprung from a different family, 
but connected by funeral, oblations, are indicated by the 
term cognate ( bandhu , Sect. 6.) 

4». Here, on failure of the father’s descendants, the heirs 
are successively the paternal grandmother, the paternal 
grandfather, the uncles and their sons. 

5. On failure of the paternal grandfather’s line, the 
paternal greatgrandmother, the greatgrandfather, his sons 
and their issue, inherit. In this manner must be under¬ 
stood the succession of kindred belonging to the same 
general family and connected by funeral oblation. 


ANNOTATIONS. 

5. In this manner must he understood the succession of kindredJ] 
The Subod'hini, commenting on the first words of the following 
section, carries the enumeration a little further, viz., ‘ the paternal 
great grandfather’s mother, great grandfather’s father, great grand¬ 
father’s brothers and their sons. The paternal great grandfather’s 
grandmother, great grandfather’s grandfather, great grandfather’s 
uncles and their sons. The same analogy holds in the succession of 
kindred connected by a common libation of water.’ 

The scholiast of Visiinu, who is also one of the commentators of 
the Mitacshara , states otherwise the succession of the near and 
distant kindred, in expounding the passage of Vishnu “ if no 
brother’s son exist, it passes to kinsmen {bandhu) ; in their default, 
it devolves on relations {saculya :) ”* where Balam-bhatta , on the 
authority of a reading found, in the Madana-ratna, proposes to 
transpose the terms bancVhu and saculya; for the purpose of recon¬ 
ciling Vishnu with Yaanyawalcxa, by interpreting saculya in the 
sense of gotraja or kinsmen sprung from the same family. Nanda 
Pandita, preserving the common reading, says ‘ kinsmen [bandhu) 
are sapindas ; and these may belong to the same general family or 
not. First those of the same general family ( sogotra ) are heirs. 


Vishnu, 17, 10.-11- 









G. If there bo none such, the succession devolves on 
kindred connected by libations of water : and they must 
be understood to reach, to seven degrees beyond the kindred 
connected by funeral oblations of food: or else, as far as 
the limits of knowledge as to birth and name extend. 
Accordingly Vrihair Mct# says “The relation of the sapin - 
das, kindred connected by the funeral oblation, ceases with 
the seventh person ; and that of samanodacas , or those 
connected by a common libation of water, extend to the 


ANNOTATIONS. 

They are three, the father, paternal grandfather, and great grand¬ 
father ; as also three descendants of each. The order is this : 
In the father’s line, on failure of the brother’s son, the brother’s 
son’s son is heir. In default of him, the paternal grandfather, his 
son and grandson. Failing these, the paternal great grandfather, 
his son and grandson. In this manner the succession posses to the 
fourth degree inclusive ; and not to the iifth : for the text ^presses 
n The fifth has no concern with the funeral oblations. ” * The 
daughters of the father and other ancestors must bo admitted, like 
the daughters of the man himself, and for the same reason. ‘ On. 
failure of the father’s kindred connected by funeral oblations, tho 
mother’s kindred are heirs ; namely the maternal grandfather, the 
maternal uncle and his son ; and so forth. In default of these, the 
successors are the mother s sister, her son and the rest. 

The commentator takes occasion to censure an interpretation, 
which corresponds with that of the Mitacshara as delivered in the 
following section (S. 6 § 1. ); and according to which tho cognate 
kindred of the man himself, of his father and of his mother are 
tho sons of his father’s sister and so forth : because it would follow, 
that tho father’s sister’s son and the rest would inherit, although 
the man’s own sister and sister’s sons were living. Balam-hhatta, 
however, repels this objection by the remark, that the sister and 
sister’s sons have been already noticed as next in succession to the 

brother and brother’s sons : which is indeed Nanda Pandita s 
own doctrine. 


* Mehu, 186. 
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fourteenth degree : or as some affirm, it reaches as far as 
the memory of birth and name extends. This is signified 
by gotra or the relation of family name.”* 


SECTION VL 


Of the succession of cognate hindreci, bandhu. 

1. On failure of gentiles, the cognates are heirs. 
Cognates are of three kinds ; related to the person him¬ 
self, to his father, or to his mother : as is declared by 
the following text, “ The sons of his own father’s sister, 
the sons of his own mothers sister, and the sons of his 
own maternal uncle, must be considered as his own cog¬ 
nate kindred. The sons of his father’s paternal aunt, 


ANNOTATIONS. 

He adds, ‘ after the heirs abovementioned, the sacuh/a or distant 
kinsmah is entitled to the succession : meaniug a relation in the 
fifth or other remoter degree.* 

Tliis whole order of succession, it may be observed, differs mate¬ 
rially from that which is taught in the text of the AUtacshara . 
On the other hand, the author of the Virumitrodaya has exactly 
followed the Mitacshara ; and so has Camalacara : and it is also 
confirmed by Mab’hava aciiarya, in the Vyavahara Mad’hava , 
as well as by the Smriti-chandrica. , 

But the author of the Vyavahara-myudha contends for a differ¬ 
ent scries of heirs after the brother’s son : ‘ 1st the paternal grand¬ 
mother ; 2nd the sister; 3rd the paternal grandfather and the 
brother of the half blood, as equally near of kin; 4th the paternal 
great grandfather, the paternal uncle and the son of a brother of 
the half blood, sharing together as in the same degree of affinity/ 
Ho has not pursued the enumeration further; and the principle 
stated by him, nearness of kin, does not clearly indioate the rule 
of continuation of this series. 

1. The cognates are heirs A Rand'hu, cognate or distant kin, 
corresponding nearly to the Cognati of the Roman law*. 

* The first part of this passage occurs in Mg^u’s institutes. 6. 00. 
The remainder of the text differs. 
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the sons of his father’s maternal aunt, and the sons of 
his father’s maternal uncle, must be deemed his father s 
cognate kindred. The sons of his mother s paternal 
aunt, the sons of his mother’s maternal aunt, and the sons 
of bis mother’s maternal uncle, must be reckoned mother s 
connate y> ^ 

2 Here, by reason of near affinity, the cognate 
kindred of the deceased himself, are his successors in the 
first instance : on failure of them, his fathers cognate 
kindred * or, if there be none, his mother s cognate kmclied. 
This must be understood to be the order ot succession here 
intended. 


SECTION VII. 


On the succession of strangers upon failure of the 
kindred. 

1. If there be no relations of the deceased, the pre¬ 
ceptor, or, on failure of him, the pupil, inherits, by the 
text of Apastamba. “ If there be no male'issue, the 
nearest kinsman inherits : or, in default of kindred, the 
preceptor ; or tailing him, the disciple. 

2. If there be no pupil, the fellow student is one 
successor. He, who received his investiture, or instruc¬ 
tion in reading or in the knowledge of the sense of scrip¬ 
ture, from the same preceptor, is a fellow student. 


ANNOTATIONS, 

Cognates are of three kinds .] Balaai-bhatta notices a varia¬ 
tion in the reading, band’hcwh for band'havah . It produces no 
essential difference in the interpretation. 

Related tv the person himself, or to his mother.'] Apabauca, as 
remarked by Camalacara, disallows the two last classes of cognate 
kindred, as having no concern with inheritance ; and restricts the 
term bafid’hu, in the text, to the kindred of the owner himself. 
The author of the Vyamhara-tnayud ha confutes that restriction. 

2. This must he understood to be the order of succession .] See a 
note at the close of the last section. __ 

* The text is seemingly ascribed by the commentator Balam- 
bhatt v to Vridd'ha Satatapa. But it is quoted in the Fyavahaia - 
Mad/hava as a text of BaUDHAyana. 
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3. If there be no fellow students, some learned and 
venerable priest should take the property of a Brahmana, 
under the text of GAUTAMA : “ Venerable priests should 
share the wealth of a Brahmana, who leaves no issue. ” * 

4. For want .of such successors, any Brahmana may 
bo the heir. So Menu declares : “ On failure of all 
those, the lawful.heirs are such Brahmanas, as have read 
the three Vedas, as are pure in body and mind, as have 
subdued their passions. Thus virtue is not lost.” f 

5. Never shall a king take the wealth of.a priest: 
for the next of Menu forbids it : “ The property of a 
Brahmana shall never be taken by the king : this is a 
fixed law.” J 11 is also declared by Nareda : “If there 
be no heir of a Brahmana’s wealth, on his demise, it must 
bo given to a Brahmana. Otherwise the king is tainted 
with sin.” j| 

6. But the king, and not a priest, may take the estate 
of a Cshatriya or other person of an inferior tribe, on 
failure of heirs down to the fellow student. So Menu 
ordains ; “ But the wealth of the other classes, on failure 
of all [heirs,) the king may take.” •[[ 


SECTION VIII. 


On successtion to the property of a hermit or of an 
ascetic. 

1. It has been declared, that sons and grandsons for 
great grandsons **] take the heritage ; or, on failure of 
them, the widow or other successors. The author now 
propounds an exception to both those laws : “ The heirs 
of a hermit, of an ascetic, and of a professed student, are, 
in their order, the preceptor, the virtuous pupil, and the 
spiritual brother and associate iu holiness.” ff 


ANNOTATIONS. 

1. t€ A virtuous pupil ”] The condition, that he bo virtuous is 
intended generally. Hence the preceptor and the fellow hermit are 
successors in their respective cases, provided their conduct bo 

* Gautama, 28. 39. t Menu, 9. 3 88. 

{Menu, 9.189. || Not found in the institutes of Nareda. 
f Menu, 9. 189. ## Balam-dhatia. ft Yajnxawalcxa. 2. 138. 
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2. The heirs to the property of a hermit, of an 
ascetic, and of a student in theology, are in order (that is, 
in the inverse order), the preceptor, a virtuous pupil, and 
(X spiritual brother belonging to the same hermitage. 

3. The student ( brahmechari ) must be a professed or 
perpetual one : for the mother and the rest of the natural 
heirs take the property of a temporary student; and the 
preceptor is declared to be heir to a professed student as 
an exception [to the claim of the mother and the rest.*] 

4. A virtuous pupil takes the property of a yati or 
ascetic. The virtuous pupil, again, is one who is assiduous 
in the study of theology, in retaining the holy science, and 
in practising its ordinances. For a person, whose conduct 
is bad, is unworthy of the inheritance, were he even the 
preceptor or [standing in] any other [venerable relation.] 

5. A spiritual brother and associate in holiness takes 
the goods of a hermit (vanaprast*ha.) A spiritual brother 
is one who is engaged as a brotherly companion [having 
consented to become so. *f*] An associate in holiness is 
one appertaining to the same hermitage. Being a spiri¬ 
tual companion, and belonging to the same hermitage, he 
is a spiritual brother associate in holiness. 

6. But, on failure of these (namely," the preceptor and 
the rest,) any one associated in holiness takes the goods ; 
even though sons and other natural heirs exist. 

7. Are not those, who have entered into a religious 
profession, unconcerned with hereditable property ? since 
Yaslshtiia declares, “ They, who have entered into 


ANNOTATIONS. 


unexceptionable. With a view to this, Yajnywalcta has placed 
the words “ virtuous pupil w in the middle of the text, to indicate 
the connection of the epithet with the preceding and following 
terms. Subod'hini , $•<?. 

4. A yati or ascetic.] The term ‘ascetic’is in this translation 
used for the yati or satiny asi ; and * hermit ’ or 1 anchoret 9 for the 
mnaprasfha* In former translations, as in the version of Menu 
by Sir William Jones, the two last terms were applied severally 
to the two orders of devotion. 

* Subod'hin * t Subod'hini. 
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another order, are debarred from shares/' * How then car* 
there be a partition, of their property ? Nor has a pro-, 
fessed student a right to his own acquired wealth: for 
the acceptance of presents, and other means of acquis k 
tion, [as officiating at sacrifices and so forth,f*] are for¬ 
bidden to him. '* And, since Gautama ordains, that “ A 
mendicant shall have no hoard J the mendicant also can 
have no effects by himself acquired. 

8. The answer is, a hermit may have property : for 
the text [of Yajnyawarcya] expresses “ The hermit may 
make a hoard of things sufficient for a day, a month, 
six months, or a year ; and, in the month of Asvrina, he 
should abandon [the residue of] what has been collected/'|| 
The ascetic too has clothes, books and other requisite 
articles : for a passage [of the Veda ^}] directs, that “ he 
should wear clothes to cover his privy parts ; ” and a text 
[of law **] prescribes, that “ he should take the requisites 
for his austerities and his sandals. ” The professed student 
likewise has clothes to cover his body ; and he possesses 
also other effects. 

9. It was therefore proper to explain the partition or 
inheritance of such property. 


S E C T I 0 N IX. 


On the reunion of kinsmen after 'partition. 

]. The author next propounds an exception to the 
maxim, that the wife and certain other heirs succeed to 
the estate of one who dies leaving no male issue. “A 
reunited [brother] shall keep the share of his reunited 
[coheir,] who is deceased; or shall deliver it to [a son 
subsequently] born, ” f-f 

2. Effects, which had been divided and which are 
again mixed together, are termed reunited. He to w r hom 
such appertain, is a reunited parcener. 

3. That cannot take place with any person indiffer¬ 
ently ; but only with a father, a brother, or a paternal 

* VAsisnT’ffA, 17. 43. Vide infra. Sect. 10. § 3. f Balam-iuiatta. 

X Gautama. 3. 6. || Yajnyawalcya, 3. 47. See Menu, 6 . la. 

If Balam-bhatta. BaLAM-BHATTA. 

ft Yajnyawalcya, 2. 139. 
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uncle: as Vrihaspati declares. “He, who being once 
separated, dwells again through affection with his father, 
brother, or paternal uncle, is termed reunited.” 

4. The share or allotment of such a reunited parcener 
deceased, must be delivered by the surviving reunited par¬ 
cener, to a son subsequently born, in the case where the 
widow’s pregnancy was unknown at the time of the dis¬ 
tribution. Or, on failure of male issue, he, and not the 
widow, nor any other heirs, shall take the inheritance. 

5. The author states exception to the rule, that a 
reunited brother shall keep the share of his reunited 
coheir: “ Bub an uterine [or whole] brother shall thus 
retain or deliver the allotment of his uterine relation. ” * 

6. The words “ reunited brother ” and “ reunited coheir ” 
are understood. Hence the construction, as in the preced¬ 
ing part of the text is this: The allotment of a reunited 
brother of the whole blood, who is deceased, shall be 
delivered, by the surviving reunited brother of the whole 
blood, to a son born subsequently. But, on failure of such 
issue, he shall retain it. Thus, if there be brothers 
of the whole blood and half hood, an uterine [or whole] 
brother, being a reunited parcener, not a half brother who 
is so, takes the estate of the reunited uterine brother. 
This is an exception to what had been before said (§ 1.) 

7 . Next, in answer to the inquiry, who shall take the 
succession when a reunited parcener dies leaving no male 
issue, and there exists a whole brother not reunited, as well 
as a half brother who was associated with the deceased ? the 
author delivers a reason why both shall take and divide 


ANNOTATIONS. 


4. Or, on failure of male issue , he, and not the widow, 'i'hctU 
take the inheritance .] The singular number is hero indeterminate 
Therefore, if there be two or more reunited parceners, they shall 
divide the estate. A maintenance must be allowed to the widow. 
Babam-bhatta. 

6. A son born subsequently .] The widow’s pregnancy not having 
been apparent at the time of partition. 


* 


* Yajnyawalcya, 2. 139. 
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the estate. u A half brother being again associated, may 
take the succession, not a half brother though not reunited : 
but one, united [by blood, though not by coparcenery,] 
may obtain the property ; and not [exclusively] the son of 
a different mother.■” * 

8. A half brother, (meaning one bom of a rival wife,) 
being a reunited parcener, takes the estate; but a half 
brother, who was not reunited, does not obtain the goods. 
Thus, by the direct provisions of the text, anu by the 
exception, reunion is shown to be a reason for a half brother's 
succession. 

9. The term " not reunited ” is connected also with 
what follows : and hence, even one who was not again 
associated, may take the effects of a deceased reunited 
parcener. Who is he ? The author replies : “ one united 
that is, one united by the identity of the womb [in 
which he was conceived ;] in other words, an uterine or 
whole brother. It is thus declared, that relation by the 
whole blood is a reason for the succession of the brother, 
though not reunited in coparcenery. 

10. The term “ united ” likewise is connected with 
what follows : and here it signifies reunited [as a coparce¬ 
ner.] The words “ not the son of a different mother ” must 

annotations. 

7. tf A half brother, being again associated, The text 

admits of different interpretations besides variations in the reading. 
See Jimutahva-hAjNa, C. 11. Sect. 5. § 13—14. 

9. The term “not reunited ” is connected also with what follows .] 
It is connected with both phrases, like a crow looking two ways 
at onco. Hence it constitutes, with what follows, another sentence. 
8'ubod’hini. 

One united by the identity of the womb.] In like manner, a 
father, though not reunited with the family, shall take a share 
of the property of his son ; and a son, though not reunited, shall 
receive a share of the estate of his father, from a reunited parcener. 
This, according to tho author of the Subod'hitri, is implied; the 
Veda describing the wife as becoming a mother to her husband, 
who is identified with his offspring. But Balam-uhatta does not 
allow the inference. 



* Yajnyawalcya, 2. HO. 










ON INHERITANCE. 123* 


be interpreted by supplying the affirmative particle (eva) 
understood. Though he be a reunited parcener, yet, being 
issue of a different mother, he shall not exclusively take 
the estate of his associated co-heir. 

11. Thus by the occurrence of the word “ though ” 
(api) in one sentence (“ though not reunited, ** &c. § 7) 
and by the denial implied in the restrictive affirmation 
(eva “ exclusively, ”) understood in the other, (“ one united 
may take the property, and not exclusively the son of a 
different mother; J ’) it is shown, that a whole brother not 
reunited, and a half brother being reunited, shall take aud 
share the estate : for the reasons of both rights may subsist 
at the same instant. 

12. This is made clear by Menu, who, after premising 
partition among reunited parceners (“If brethren, once 
divided and living again together as parceners, make a 
second partition *) declares “should the eldest or young¬ 
est of several brothers be deprived of his allotment at 
the distribution, or should any one of them die, his share 
shall not be lost; but his uterine brothers and sisters, and 
such brothers as were reunited after a separation, shall 
assemble together and divide his share equally. ”f 

13. Among reunited brothers, if the eldest, the young¬ 
est or the middlemost, at the delivery of shares, (for the 
indeclinable termination of the word denotes any case ;) 
that is, at the time of making a partition, lose, or forfeit 
his share by his entrance into another order [that of a 
hermit or ascetic, J] or by the guilt of sacrilege, or by 
any other disqualification; or if he be dead ; his allot¬ 
ment does not lapse, but shall be set apart. The meaning 

is, that the reunited parceners shall not exclusively take 

it. The author states the appropriation of the share so 
reserved: “His uterine brothers and sisters, (§ 12) 
Brothers of the whole blood, or by the same mother, 


ANNOTATIONS* 

11. The reasons of loth rights may subsist at the same Instant.'} 
The reunion of the half brother in family partnership, aud the 
wholo brothers’, relation by blood. EaxAM-Biiatta. 

* Menu, 9. 210, t Menu, 9. 211—212. 

J 13 AL AM* MATT A. 












though not reunited, share that allotment so set apart. 
Even though they had gone to a different country, still, re¬ 
turning thence and assembling together, they share it: and 
that “ equally not by a distribution of greater and less 
shares. Brothers of the half blood, who were reunited after 
separation, and sisters by the same mother, likewise partici¬ 
pate. They inherit the estate and divide it in equal shares. 


SECTION X. 


On exclusion from inheritance. 

1. The author states an exception to what has been 
said by him respecting the succession of the son, the 
widow and other heirs, as well as the reunited parcener. 
“ An impotent person, an outcast, and his issue, one lame, 
a madman, an idiot, a blind man, and a person afflicted 
with an incurable disease, as well as others [similarly 
disqualified,] must be maintained ; excluding them, how¬ 
ever from participation.” * 

2. “ An impotent person, ” one of the third gender (or 
neuter sex). “An outcastone guilty of sacrilege or 
other heinous crime. “ His issue the offspring of an 
outcast. “ Lame ; ” deprived of the use of his feet. “ A 
madman ; ” affected by any of the various sorts of insanity 
proceeding from air, bile, or phlegm,, from delirium, or 
from planetary influence. “An idiot ; ,J> a person deprived 


ANNOTATIONS. 

13. They inherit the estate and divide it in equal share 5 .] This 
supposes the brothers of the half blood to belong to the same tribe. 
But, if they are of different tribes, the shares axe four, three, two or 
oue, in the order of the classes; since there is no reason for restrict¬ 
ing that rule of distribution, Balam-bhatta. 

1. u An impotent person, an outcast , and his essrte.] The initial 
words are transposed by Jjlmuta-vaiiana. C. 5. § 10. 

il An impotent person”] Whether naturally so, or by castration. 

' Balam-iuiatxa, 


# YAJNVAWALCrA, 2. Hi. 
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of the internal faculty : meaning one incapable of discrimi¬ 
nating right from wrong. “ Blind;" destitute of the visual 
organ. “Afflicted with an incurable disease” affected by 
an irremediable distemper, such as marasmus or the like. 

3. Under the term “others" are comprehended one 
who has entered into an order of devotion, an enemy to 
his father, a sinner in an inferior degree, and a person, 
deaf, dumb, or wanting any organ. Thus Vasisht’ha 
says, “They, who have entered into another order are 
debarred from shares."* Nareda also declares, “An 
enemy to his father, an outcast, an impotent person, and 
one who is addicted to vice, take no shares of the inherit¬ 
ance even though they be legitimate : much less, if they 
be sons of the wife by an appointed kinsman.” f M enu 
likewise ordains, “Impotent persons and outcasts are 
excluded from a share of the heritage ; and so are persons 
born blind and deaf, as well as madmen, idiots, the dumb, 
and those who have lost a sense [or a limb.”+] 

4. Those who have lost a sense or a limb. ] Any per¬ 
son, who is deprived of an organ [of sense or action] by 
disease or other cause, is said to have lost that sense or 
limb. 

5. These persons (the impotent man and the rest) are 
excluded from participation. They do not share the estate. 
They must be supported by an allowance of food and 
raiment only : and the penalty of degradation is incurred, 
if they be not maintained. For Menu says, “But it is fit, 
that a wise man should give all of them food and raiment 
without stint to the best of his power : for he who gives 


ANNOTATIONS. 

The offspring of an outcast .] Of one who has not performed the 
requisite penance and expiation. Balam-bhatia. 

3. “ They who have entered into another order. 1} ~\ Into one of 
devotion. The orders of devotion are, 1st, that of the professed or 
perpetual student; 2d, that of the hermit; 3d, the last order or 
that of the ascetic. Balam-bhatta. 


* VAsisnc’HA, 17. 43. t Nareda, 13, 21. 

J Menu, 9. 201. 
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it not, shall be deemed an outcast. "* '‘Without stint” 
signifies ‘for life/ 

6. They are debarred of their shares, if their disquali¬ 
fication arose before the division of the property. But 
one, already separated from his coheirs, is not deprived 
of his allotment. 

7 . If the defect be removed by medicaments or other 
means [as penance and atonement *f*J at a period subse¬ 
quent to partition, the right of participation takes effect, 
by analogy [to the case of a son bom after separation. | 
“ When the sons have been separated, one, who is after¬ 
wards born of a woman equal in class, shares the dis¬ 
tribution.” I 

8. The masculine gender is not here used restrictively 
in speaking of an outcast and the rest. It must be there¬ 
fore understood, that the wife, the daughter, the mother, 
or ^ any other female, being disqualified for any of the 
defects which have been specified, is likewise excluded 
from participation. 

9. The disinherison of the persons above described 
seeming to imply disinherison of their sons, the author 
adds : “ But their sons, whether legi timate, or the offspring 
of the wife by a kinsman, are entitled to allotments, if free 
from similar defects. ”|j 

10. The sons of these persons, whether they be legiti¬ 
mate offspring or issue of the wife, are entitled to allot¬ 
ments, or are rightful partakers of shares ; provided they 


ANNOTATIONS. 

5. “A wise nyzn should give all of them food and raiment f] 
Other authorities (as Devala and Baud’s at an a) except the outcast 
and his offspring. That exception not being here made, it is to bo 
inferred, that one, whose offence may be expiated and who is dis¬ 
posed to perform the enjoined penance, should bo maintained ; not 
ono whose crime is inexpiable. Baiam-biiatia. 

G. If their disqualification arose before the division of the property. 
The disqualification of the outcast and the rest who are not ex¬ 
cluded for natural defects. Balam-btiatta. 

* v Menu, 9. 202. f Balaiu-btiytta. 

t ^ AjNtAWALctfA, 2. 123, Vide supra, C, 1. Sect. G $ 1. 

}| Yajnyawalcta 2. 142. 
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be faultless or free from defects 'which should bar their 
participation, such as impotency and the like. 

11. Of these [two descriptions of offspring *] the im¬ 
potent man may have that termed issue of the wife ; the 
rest may have legitimate progeny likewise. The specific 
mention of u legitimate” issue and “ offspring of the wife” 
is intended to forbid the adoption of other sons. 

12. The author delivers a special rule concerning the 
daughters of disqualified persons : “ Their daughters must 
be maintained likewise, until they are provided with 
husbands. ,; + 

3 3. Their daughters, or the female children of such 
persons, must be supported, until they be disposed of in 
marriage. Under the suggestion of the word “ likewise,” 
the expenses of their nuptials must be also defrayed. 

14. The author adds a distinct maxim respecting the 
wives of disqualified persons : “ Their childless wives, con¬ 
ducting themselves aright, must be supported ; but such, as 
are unchaste, should bo expelled : and so indeed should 
those, who are perverse." \ 

15. The wives of these persons, being destitute of 
male issue, and being correct in their conduct, or behav¬ 
ing virtuously, must be supported or maintained. But, 
if unchaste they must be expelled ; and so may those, 
who are perverse. These last may indeed be expelled : 
but they must be supported, provided they be not unchaste. 
For a maintenance must not be refused solely on account 
of perverseness. 


SECTION XI. 

On the separate property of a woman. 

1. After briefly propounding the division of wealth 
left by the husband and wife, (“ Let sons divide equally 
both the effects and debts, after the demise of their two 
parents ’* ||) the partition of a man's goods ho,s been des¬ 
cribed at large. The author, now intending to explain 
fully the distribution of a woman's property, begins by 


* Halam-bhatta. t Yajnyawalcya 2. 142. 

I Yajnyawalcya, 2. 143. 

|| Yajnyawalcya, 2. 118. Tide supra. C. 1, Sect. 3. § 1. 
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setting forth the nature of it: “ What was given to a 
woman by the father, the mother,% the husband, or a 
brother, or received by her at the nuptial fire, or presented 
to her on her husband’s marriage to another wife, as also 
any other separate acquisition, is denominated a woman’s 
property. ” * 

2. That, which was given by the father, by the mother, 
by the husband, or by a brother ; and that, which was 
presented (to the bride), by the maternal uncles and 
rest ( as paternal uncles, maternal aunts, &c, f) at the 
time of the wedding, before the nuptial fire ; and a gift 
on a second marriage, or gratuity on account of superses¬ 
sion, as will be subsequently explained, ( “ To a woman 
whose husband marries a second wife, let him give an equal 
sum as a compensation for the supersession. ” § 34,) and 
also property which she may have acquired by inheritance, 
purchase, partition, seizure or finding, \ are denominated 
by Menu and the rest ‘ woman’s property.’ 

3. The term (woman’s property) conforms, in its 
import, with its etymology, and is not technical : for, if 


ANNOTATIONS. 

3. As also any other separate acquisition. ] In Jimuta-vahana’s 
quotation of the text, (C. 4. Sect. 1. § 13.) the conjunctive and 
pleonastic particles chaiva ( cha-eva ) aro here substituted for the 
suppletory term adya. That reading is censured by Balam>bhatta. 

2. Before the nuptial fire. ] Near it. Subodhini. 

On account of supersession. 1 Supersession is the contracting of 
a second marriage through the influence of passion, while a first wife 
lives, who was married to fulfil religious obligations. 8ubod’hini. 

Property which she may have acquired by inheritance. ] The 
commentator Balam-bhatta, defends his author against the writers 
of the eastern school ( Jimvta-vahana, &c. ) on this point. Wealth, 
devolving ou a woman by inheritance, is not classed by the authori¬ 
ties of that school with * woman's property.’ See Jimuta-vatiaxa, C. 

4. and C. 11. Sect. 1. § 8. 

3, The term 1 woman’s property 7 is not technical . ] This is 
contrary to the doctrine of Jimuta-vahana, C. 4. 

* YAJNy aWAICTA, 2. 344. 

' t Vide C. 3. Sect, 3. § 8. 


t Balam-bhatta. 
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the literal sense be admissible, a technical acceptation is 
improper. 

4. The enumeration of six sorts of woman's property 
by Menu (“What was given before the nuptial fire, 
what was presented in the bridal procession, what lias 
V a bestowed in token of affection or respect, and what 
has been received by her from her brother, her mother, or 
her father, are denominated the six-fold property of a 
woman ; ” *) is intended, not as a restriction of a greater 
number, but as a denial of a less. 

5. Definitions of presents given before the nuptial 
fire and so forth have been delivered by Catyayana : 
“ What is given to women at the time of their marriage, 
near the nuptial fire, is celebrated by the wise as woman's 
property bestowed before the nuptial fire. That, again, 
which a woman receives while she is conducted from her 
father's house (to her husband's dwelling,) is instanced as 
the property of a woman, under the name of gift pre¬ 
sented in the bridal procession. Whatever has been given 
to her through affection by her mother-in-law or by her 
father-in-law, or has been offered to her as a token of 
respect, is denominated an affectionate present. That 


ANNOTATIONS. 

4. “ Bestowed in token of affection or respect.” ~\ This passage 
is read differently in the Retnacara and by Jimuta-vaha^a (C. 4. 
Sect. 1. § 4). It is here translated conformably with Bat.am- 
iuiatta’s interpretation, grounded on the subsequent text of Catt- 
ayana (§ 5); where two reasons of an affectionate gift are stated : 
one, simple affection; the other, respect shown by an obeisance 
at the woman’s feet. 

5. “ From her father's house. ”] The Retnacara and Chiniamani 
read “ from the parental abode. ” See Jixuta-vaiiaxa, C. 4. Scot. 1. 
§ 6 . 


« Offered to her as a token of respect. ” } Given to her at the 
time of making an obeisance at her feet. Smi iti-chandrica. 

“ Denominated an affectionate present. ” ] This reading is followed 
in the Smriti-chandrica, Viratnitrodaya, &c. But the Retnacara, 
Chintamani , and Vivada-chandra read ‘ denominated an acquisi¬ 
tion through loveliness ; 1 lav any arjit am instead of priti-dultum . 


* MmtJ, 9. 194, 












THE MITACSBARA 


CHAP. 


»<SL 


wliich is received by a married woman or by a maiden, in. 
the house of her husband or of her lather, from her bro¬ 
ther or from her parents, is termed a kind gift. ’ 

6. Besides (the author says) “That which has been 
given to her by her kindred ; as well as her fee or gra¬ 
tuity, or anything bestowed after marriage. ’ * What is 
given to a damsel by her kindred ; by the relations of her 
mother, or those of her father. The gratuity, for the 
receipt of which a girl is given in marriage. \\ hat is 
bestowed or given after marriage, or subsequently to the 

7. it is said by CatyaYANA, “ What has been received 
by a woman from the family of her husband at a time 
posterior to her marriage, is called a gift subsequent ; and 
so is that, which is similarly received from the family of 
her father. ” It is celebrated as woman's property : for 
this passage is connected with that which had gone 
before. (§5.) 

8. A woman’s property has been thus described, I no 

author next propounds the distribution of it: “ Her kins¬ 
men take it, if she die without issue. ” f . 

0. If a woman die “ without issue ; ” that is, leaving 
no progeny; in other words, having no daughter 


nor 


ANNOTATIONS. 

“ From her brother or from her parents. ” ] The Culpataru reads 
“ from her husband. ” Seo Jimuta-VAHASA, C. 4. Sect. 2. § 21. 

<> Termed a kind gift. ” ] So the commentary of Bai.am-bhatta 
explains, sauduyica, as hearing the same sense with its etymon 
mtdaya. He censures the interpretation which Jimuta-vahana htia 
given. (C. 4. Sect. 1. § 22.) 

6. The gratuity, for the receipt of which a yirl is given in mar¬ 
riage.'] This relates to a marriage in the form termed Asura or the 
like. Bat,aai-i)Hatta. 

7. “ Similarly received from the family of her father.] The 
lietnacara reads‘from her own family;” Jisiuta-vahana, ‘from 
the family of her kindred. * See Jimuta-Vahana, C, 4. Soot. I* 

___ _ 

* Yaj.mawai.cva, 2, 145. t Yaanyawalcya, 2, 145, _ 
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daughter s daughter nor daughter’s son, nor son, nor son's 
son ; the woman’s property, as above described, shall be 
taken by her kinsmen ; namely her husband and the rest, 
as will be (forthwith *) explained. 

10. The kinsmen have been declared generally to be 
competent to succeed to a woman’s property. The author 
now distinguishes different heirs according to the diversity 
of the marriage ceremonies. “ The property of a childless 
woman, married in the form denominated Brahma , or in 
any of the four (unblamed inodes of marriage,) goes to 
her husband: but, if she leave progeny, it will go to her 
(daughter’s) daughters: and, in other forms of marriage 
(as the A 1 sura, &c.) it goes to her father (and mother, on 
failure of her own issue. " f) 

11. Of a woman dying without issue as before stated, 
and who had become a wife by any of the four modes of 
marriage denominated Brahma , Daiva, Arsha and Praja- 
j patya , the (whole % ) property, as before described, belongs 
in the first place to her husband. On failure of him, it 
goes to his nearest kinsmen (sajnnclas) allied by funeral 
oblations. But, in the other forms of marriage called 
A’mfa, GanoTkarba , Racshasa and Paisacha ; the pro¬ 
perty of a childless woman goes to her parents, that is, 
to her father and mother. The succession devolves first 
(and the reason has been before explained, ||) on the 
mother, who is virtually exhibited (first) in the elliptical 
pitrigami implying ‘goes (gaclihati) to both parents 
('pitaran;) that is, to the mother and to the father.’ 
On failure of them, their next of kin take the succession. 

12. In all forms of marriage, if the woman “leave 
progeny ; ” that is, if she have issue ; her property de¬ 
volves on her daughters. In this place, by the term 


ANNOTATIONS. 

11. Dying without issue as before stated.’] Without any of 
the five descendants abovementioned (§ 9.) Balam-bhatta. 

12. In all forms of marriage .] Several variations in the reading 
of this passage are noticed by Balam-bhatta : as sarveshw apt, or 
sarceshu eva, or sarveshu. There is only a shade of difference in 
the interpretation. 


* Balam-bhatta, 
X Balam-bhatta. 


t Yajnyawalcya, 2. 1*16, 
II Sect. 
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“daughters,” grand-daughters are signified ; for the im¬ 
mediate female descendants are expressly mentioned in 
a preceding passage: “the daughters share the residue 
of their mother’s property, after payment of her de"bts. ” * 

13. Hence, if the mother be dead, daughters take her 
property in the first instance : and here, in tfie case of 
competition between married and maiden daughters, the 
unmarried take the succession ; but, oq failure of them, 
the married daughter : and here again, in the case of com¬ 
petition between such as are provided anti tliose who are 
endowed, the unendowed take the succession first ; but, on 
failure of them, those who are endowed. Thus Gautama 
says “ A womans property goes to her daughters unmarried, 
or unprovided , J> *f* ‘ or provided, ’ as is implied by the con¬ 
junctive particle in the text. “Unprovided” are such as 
are .destitute of wealth or without issue. 

14 But this (rule, for the daughters succession to 
the mother’s goods, j) is exclusive of the fee or gratuity. 
For that goes to brothers of the whole blood, conformably 
with the text of Gautama: “.The sister’s fee belongs to 
the uterine brothers : after (the death of) the mother. ” || 

3 5. On failure of all daughters, the grand-daughters 
in the female line take the succession under this text: 
“if she leave progeny, it goes to her [daughter’s] 
daughters. ” 

16. If there be a multitude of these [graud-daugh- 
ters ** ] children, of different mothers, and unequal in 


ANNOTATIONS. 

14. “ After the death of the mother”] This version is according 

to the interpretation given in the Suhod'hini ; which agrees with 
that of the scholiast of Gautama, the Culpataru and other authori¬ 
ties. But the text is read and explained differently by Jimuta- 
V ah ana (0. 4. Sect, 3. §27). 

Balam-biiatta understands by the term * mother, 7 in this place, 
the woman herself, or in short the sister, after whose death her fee 
or nuptial gratuity goes to her brothers. 

16. Children of different mothers, and unequal in number .] Where 

* Yajntawalcya, 2. 118. Tide supra. C. 1. Sect, 3. § 8. 

V Gautama, 28. 22. Vide supra. C. 1. Sect. 3. § 11. 

% Balam-duatta. || Gautama, 28. 23. f Vide § 10. & 12, 

** BiiAM'BUATTA, 
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number, shares should be allotted to them through their 
mothers, as directed by Gautama : “ Or the partition 
raay bo according to the mothers: and a pariiculai dis¬ 
tribution may be made in the respective sets. ” v '■ 

17. But if there be daughters as well as daughter s 
daughters, a trifle only is to be given to the grand-daugh¬ 
ters 0 So Menu declares: “ Even to the daughters of 
those daughters, something should be given, as may be 
fit, from the assets of their maternal grandmother, on 

the score of natural affection. " + , 

la On failure also of daughters, the daughters sons 
are entitled to the succession. Thus Naked A says “ Let 
daughters divide their mother’s wealth ; or, on failure ot 
daughters, their male issue. ” J For the pronoun refers to 
the contiguous term “ daughters. ” 

19 . If there be no grandsons in the female line, sons 
take tire property : for it has been already declarer 
“ the [male] issue succeeds in their default. || Menu 
likewise shows the right of sons, as well as of daughters 



ANNOTATIONS. 


the daughters were numerous, but are not living; and their female 
children are unequal in number, one Saving left a single daughter; 
another, two; and a third, three; how shall the maternal grand¬ 
mother’s property be distributed among her grand-daughters 
Having put this question, the author reminds the readers of the 
mode of distribution of a paternal grandfather’s estate among his 
grandsons. (C. 1. Sect. 5.) Sub od T hint* 

18. “Their male issue. ”1 Several variations in the reading of 
tho last term are noticed in the commentary of Bauam-bitatta ; 
making the term either singular or plural, and putting it in the 
first or in the seventh case. He deduces, however, the same 
meaning from these different readings. 

The pronoun refers to the contiguous term.'] Jimuia-vahana, 
citing this passage for the succession of sons rather than of grand¬ 
sons, seems to have understood the pronoun as referring to the 
remoter word ( mother. 1 See Jimuta-vahana. 0. 4. Sect. >2. § Id. 

♦ Gautama, 28. lu. t Menu, 9. 103. \ Najieoa. 13. 1 

II YajN tAwAtCYA, 2. 118. Vide supra. C. 1. Sect. 3. § 12. 
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to their mother's effect: “ When the mother is dead 
let all the uterine brothers and the uterine sisters equally 
divide the maternal estate. ” * 

20. 1 All the uterine brothers should divide the 
maternal estate equally : and so should sisters by the 
same mothers . J Such is the construction : and the mean¬ 
ing is, not that ‘ brothers and sisters share together ; 9 for 
reciprocation is not indicated, since the abridged form of 
the conjunctive compound has not been employed : but 
the conjunctive particle (cha) is here very properly used 
with reference to the person making the partition ; as 
in the example, Devadatta practises agriculture, and so 
does Yajnyadatta. 

21. “ Equally ” is specified ( § 19 ) to forbid the allot¬ 
ment of deductions [to the eldest and so forth]. The whole 
blood is mentioned to exclude the half blood, 

22. But, though springing from a different mother, 
the daughter of a rival wife, being superior by class, shall 
take the property of a childless woman who belongs to an 
inferior tribe. Or, on failure Of the step-daughter, her 
issue shall succeed. So Menu declares : “ The wealth of 
a woman, which has been in any manner given to her by 
her father, let the Brahmani damsel take ; or let it belong 
to her offspring. ” f 


ANNOTATIONS. 

19. “ Let all the uterine brothers . equally divide . ”] In 

the Calpatani the text is road “let all the sons by the same mother 
divide ; ” sarve putrah sahodarah instead of saman sarvc sahodarah. 

20. Since the abridged form of the conjunctiva compound has not 
been employed.'] Nouns coalesce and form ar singlo word denominated 
dwandwa or oonjuetive compound, when the sense of the conjunctive 
particle (cha 1 and ’) is denoted. Panini, 2. 2. 29. Yide supra. 
Sect. 3. § 2. 

The import of the particle, hero intended, is either reciprocation 
(ilaretara) explained to * be the union, in regard to a single matter, 
of things specifically different, but mutually related, and mixed or 
associated, though contrasted ;* or it is cumulation (samahara) ex¬ 
plained as the * union of such things, in which contrast is not marked/ 
The other senses of the conjunctive particle are assemblage ( scrnuch - 

f Menu, 9.193. 


Menu, 9. 192. 
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23. The mention of a Brahmani includes any superior 
class. Bence the daughter of a Cshatriya wife takes the 
goods of a childless Vaisya : (and the daughter of a Brah¬ 
mani, Cshatriya or Vaisya inherits the property of a 
Sudra. *)■ 

24 On failure of sons, grandsons inherit their paternal 
grandmother’s wealth, ifor Gautama says : “ They, who 
share the inheritance, must pay the debts and the grand- 


ANNOTATIONS. 

chciya) or 4 the gathering together of two or more things independent of 
each other, but assembled in idea with reference to some common action 
or circumstanceand super addition ( anwdchaya) or * the connection 
of a secondary and unessential object with a primary and principal 
one, through a separate action or circumstance consequent to it. ’ 
In the two last senses of the conjunctive particle, there is not suoli a 
connection of the terms as authorizes their coalition to form a com¬ 
pound term. Caiyata, Paddmanjari , tyc. 

If reciprocation , as above explained, were meant to be indicated 
in the text of Menu (§ 19), the word bhratri “brother” would have 
been used, inflected however in the dual number to denote * brother 
and sister 1 (Panini, 1. 2.68.) or else ‘ children,’or some generic 
term, would have been employed in tho plural (Panini, 1. 2. 64). 
But the text is not so expressed. Consequently reciprocation is not 
indicated. Subod'hini and Balam-btiatta 

The conjunctive particle is here very properly used.'] ( It is em¬ 
ployed in one of the acceptations, as in the example which follows. 
‘ I). practises agriculture, and so does Y.’ ‘Brothers share equally ; 
so do sisters.’ # 

With reference to the person making the partition.] 1 Another 
reading of this passage is noticed in the commentary of Balam- 
bhatta “ with the import of superaddition relatively to the person 
who makes the partition,” vibhdyu-car(ritw<!n’dnwachaySn’dpi instead 
oi vibhdg a-car trit tPd twayen'dp i. 

23. Hence the daughter of a C’shatriya wife takes the goods of a 
childless Vaisya.] This inf rence is contested by Siucrishna in his 
commentary on the Dayabhaga of JTmuta-vahana. 

* Subod'hini and Balam-bhatta. f Gautama, 12. 32. 









sons are bound to discharge the debts of their paternal 
grandmother ; for the text expresses “ Debts must be paid 
by sons and son’s sons- ” * 


25. On failure of grandsons also, the husband and other 
relatives abovemeutioned f are successors to the wealth. 

2o. On occasion of treating of woman's property, the 
author adds something concerning a betrothed maiden: 
“ JPor detaining a damsel, after affiancing her, the offender 
should be fined, and should also make good the expen- 
■ diture together with interest. ” j 

27. One, who has verbally given a damsel [in mar¬ 
riage] but retracts the gift, must be fined by the king, 
in proportion to [the amount of] the property or [the 
magnitude of] the offence ; and according to (the rank of 
the parties, their qualities, || and) other circumstances. 
This is applicable, if there lie no sufficient motive for 
retracting the engagement. But if there be good cause, 
he shall not be fined, since retractation is authorized in 
such a case. • “ The damsel, though betrothed, may lie 
withheld, if a preferable suitor present himself. ” <[[ 

28. Whatever has been expended, on account of the 
espousals, by the [intended] bridegroom, (or by his father 
or guardian, **) for the gratification of liisown or of the 
damsel’s relations, must be repaid in full, with interest, by 
the affiancer to the bridegroom. 

29. Should a damsel, auyhow affianced, die before 
the completion of the marriage, what is to undone in 
that case ? The author replies, “ If she die (after troth 
plighted,) let the bridegroom take back the gifts which 
he had presented; paying however the charges on both 
sides.” ft 

ANNOTATION^. 

21. The grandsons are bound to discharge the deb Is.] ‘Since one 
text declares them liable for the debts; and the other provides, that 
tho debts shall be paid by those who share the inheritance; it follows 
that they share tho heritage. Subod’hini, &o. 

29. Anyhow affianced,.] By a religions rite, or by taking of 
bauds, or in any other manner. ISalav-hiiatta. 

* Yajnya.waix'Va, 2. 50. j § 9—11. f Yajnvawalcva, 2. 117. 

)| Balam-bitati’a. f Yajniawamxa, 1. 65. 

* * * Balam-duatta, -ft YAJUVAWALCVA, 2. 147. 
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30. If a betrothed damsel die, the bridegroom shall 
take the rings and other presents, or the nuptial gratuity 
which had been previously given by him (to the bride,) 
“ paying however the charges on both sides: ” that is, 
clearing or discharging the expense which has been in¬ 
curred both by the person who gave the damsel and by 
himself, he may take the residue. But her uterine 
brothers shall have the ornaments for the head, and other, 
gifts, which may have been presented to the maiden by her 
maternal grandfather, (or her paternal uncle/) or other 
relations ; as well as the property, which may have been 
regularly inherited by her. .For Baud’hayana says: 
rf The wealth of a deceased damsel, let the uterine bre¬ 
thren themselves take. On failure of them, it shall belong 
to the mother ; or, if she be dead, to the father/ 

31. It has been declared, that the property of a 
woman leaving no issue, goes to her husband. The 
author now shows, that, in certain circumstances, a hus¬ 
band is allowed to take his wife’s goods in her lifetime, 
and although she have issue : “ A husband is not liable 
to make good the property of his wife taken by him in a 
famine, or for the performance of a duty, or during ill¬ 
ness, or while under restraint/*} - 

32. In a famine, for the preservation of the family, 
or at a time when a religious duty must indispensably 
be performed, or in illness, or “ during restraint *’ or 
confinement in. prison or under corporal penalties, the 
husband, being destitute of other funds and therefore 
taking his wife's property, is not liable to restore it. But, 


ANNOTATIONS. 

30. Clearing or discharging.'] Tho common reading of tlie pas¬ 
sage is vigaftya a “ accountingbut BALAai-BttATrA rejects that 
reading, and substitutes vigamya ° removing ” or * discharging/ 

He may take the residue.] The meaning is this : after deducting 
from the damsel's property, tho amount which has been expended by 
tho giver or acceptor of the maid, or by their fathers or other rela¬ 
tions on both sides in contemplation of the marriage, let the residue 
be delivered to the bridegroom. SubocThini.) 

32. Is not liable to restore it.] He is not positively required to 
make it good. Balam>bitatta. 


Balam-bhatta* 


t Yainyawalcva, 2. 148, 
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if he seize it in any other manner (or under other circum.- 
stances,) he must make it good. 

33. The property of a woman must not be taken in 
iter lifetime by any other kinsmau or heir but her hus¬ 
band : since punishment is denounced against such con¬ 
duct. (“The kinsmen who take their°goods in their 
lifetime, a virtuous king should chastise by inflicting 
the punishment of theft: ”*) and it is pronounced an 
offence. “ Such ornaments, as are worn by women during 
the life of their husband, the heirs of the husband shall 
not di vide among themselves : they, who do so, are degraded 
from their tribe. J ’f 

34. A present made on her husband’s marriage tQ 
another wife has been mentioned as a woman’s property 
(§ !)• The author describes such a present: “To a woman, 
whose husband marries a second wife, let him give an 
equal sum, (as a compensation) for the supersession, pro¬ 
vided no separate property have been bestowed on her: 
but,, if any have been assigned, lethim allot half. * 

35. She is said to be superseded, over whom a mar¬ 
riage is contracted. To a wife so superseded, as much 
should be given on account of the supersession as is expend¬ 
ed (in jewels and ornaments, or the like, |) for the second 
marriage: provided separate property had not been previ¬ 
ously given to her by her husbad ; or by her father-in-law. 
But, if such property had been already bestowed on heir, 
half the sum expended on the second marriage should be 
given. Here the word ‘half’ (arddha) does not intend an 
exact moiety. So much therefore should be paid, a? 
will make the wealth, already conferred on her, equal to 
the prescribed amount of compensation. Such is the 
meainng. 


ANNOTATIONS. 

, 36, Here the word half does not intend an exact moiety,'] The 
term, as it stands in the original text, is not neuter, that it should 


* Narf.pa, as cited by Ba&ah-bhatta ; but not found in his 
institutes. 

+ Menu, 9. 200, Vide supra. C. 1. Sect. 4. § 19. 
JTAJNrAWALciA, 2. 143. || Balam-bhatta. 








ON inheritance. 


339 



SECTION XII. 


On the Evidence of a Partition . 

3, Having thus explained partition of heritage, the 
author next propounds the evidence by which it may bo 
proved in a case of doubt. “ When partition is denied, 
the fact of it may be ascertained by the evidence of kins¬ 
men, relatives and witnesses, and by written proof, or by 
separate possession of house or field.’ * 

2. If partition be denied or disputed, the fact may be 
known and certainty be obtained by the testimony of 
kinsmen, relatives of the father or of the mother, such 
as maternal uncles and the rest, being competent witnesses 
as before described; f or by the evidence of a writing, or 
-record of the partition. It may also be ascertained by sepa¬ 
rate or unmixed house and field. 

3. The practice of agriculture or other business pursued 
apart from the rest, and the observance of the five gre$,t 
sacraments .$ and other religious duties performed sepa¬ 
rately from them, are pronounced by Naked A to be tokens 
of a partition. “ If a question arise among co-heirs in 
regard to the fact of partition, it must be ascertained by 
the evidence of kinsmen, by the record of the distribution, 
or by separate transaction of affairs. The religious duty 

ANNOTATIONS.' 

signify an equal part or exact moiety: but it is masculine and 
signifies portion in general. ( Arnora , 11. 2. 17.) Subodthtni • 

Balam-bitatta, citing a passage of the Mahabhanhya to prove 
that arddha in the masculine signifies half; interprets the quotation 
from the Amera Cosha [ 11. 2. 17.) as exhibiting arddha , masculine 
and neuter, in the sense of moiety. He therefore rejects the forego¬ 
ing explanation, and considers the word * half ’ as employed in the 
text for an indefinite sense. 

2. “ By the testimony of kinsmen.'] Or rather strangers belong¬ 
ing to the same tribe with the parties. Balam-bitatta. 

3. <l By the record of the distribution .”] Another reading is noticed 
by Balam-bhatta : u by occupancy or by a writing ; ” bhogalechyena 
instead of bhagalechyena . See Jimuta-vahana, C. 14. § 1. 


* Yajnyawalcya, 2. 100. 
t In the preceding hook on Evidence. 


X Menu, 369. 











of unseparated brethren is single. When partition indeed 
has been made, religious duties become separate for each of 
them. ” * 

4. Other signs of previous separation are specified, by 
the same author : “ Separated and unseparated brethren 
may reciprocally bear testimony, become sureties, bestow 
gifts, and accept presents.” f 


* if ark da, 13.—36-37. t Nareda, 13. 39, 









ADDENDA. 


A SYNOPSIS OR GENERAL SUMMARY 

OF THE 

HINDU LAW ACCORDING TO THE MITACSHAEA. 


The Hindu Law of Inheritance, according to the Mitac - 
shara, may be classified under the following beads :— 

First —Heritage (Daya) or that wealth which becomes 
the property of another solely by reason of relation to the 
owner. (Ch. I, Sec. 1, v . 2.) 

Second. —The time when, and the manner in which, this 
wealth becomes the property of another. 

Third. —Who these persons are to whom such wealth 
goes, their rights and shares, and the order in which they 
take such rights and shares. 

Right of Property. 

1. Definition and division of heritage (Daya) (Ch. I, 
Sec. 1, v. 2, 3.) Definition of partition ; paternal estate 
and son. (Ib. v. 4, 5.) 

2. Disquisition on property ; mode of acquisition. (Ib. 
v. 7 to 11.) 

3. Ownership is by inheritance, purchase, partition, 
seizure or finding. (Ib. v. 12, 13.) 

4. Property in the paternal or ancestral estate is by 
birth, (Ch. I, Sec. 1, v. 27), and not by demise of the last 
owner. (See Ib. v. 22, 23.) 

5. Exception in case if the father he alive and separate 
from the grandfather, or if he have no other brothers. (Oh. 
I, See. 5, v. 3.) 

6. Not so in case of a nephew. His right is by the 
owner's demise. (Ch. II, Sec. 4, v. 7, and note.) 

7. The father has an absolute right over moveables. 
(Ib. v. 21.) But not over immoveable propertv or bipeds. 
(Ib. v. 27.) 





ADDENDA. 


8. In ancestral property the right of" father and son is 
equal (Ch. I, Sec. 5, v. 1, 3, 5.) The son can compel a parti¬ 
tion against the father’s will, and prevent a sale or gift 
thereof being made by the father. (Ch. I, Sec. 5, v. 7, 8, 9.) 
But not so in property acquired or recovered by the father 
(Ch. I, Sec. 5, v. 9,10,11.) But he has no right to portion 
allotted to the parents or property acquired by the father 
after partition, if afterwards there be a son born. (Ch. I, 
Sec. 6, v. 1, 2, 4, 5, 6.) But not so in case of re-union. (Ch. 
I, Sec. 6 , v.* * 7.) > 

9. Sale of immoveables is forbidden, except under 
certain circumstances. (Ib. v. 27, 28, 29.) 

10. Consent of unseparated kinsmen is necessary to 
pass land by gift, sale, or mortgage. (Ib. v. 30.) For¬ 
malities necessary to pass land. (Ib. v. 30, 31.) 

IV The rights of father and son are equal in ancestral 
property, but the allotment of shares amongst grandsons 
by different fathers is according to the fathers. (Ch. I, 
Sec. 5, v. 1,2, 6.) A grandson can compel partition of 
the grandfather’s property although the father be unwill¬ 
ing. (Ch. 1 Sec. 5 v. 5 11.) He has also a right of 
prohibition to a donation or sale of effects inherited from 
the grandfather. But not so in effects acquired or 
recovered by the father. (Ch. 1, Sec. 5, v. 9, 10, 11.) 

Effects not liable to partition . 

1. “ Whatever has been acquired by the co-parcener 
himself without detriment to the father’s estate, as a 
present from a friend, or gift at nuptials. (Ch. I, Sec. 
4; v. 1,2, 10.) 

2. Hereditary property which had been taken away, 
but recovered by the exertions of some of the co-par¬ 
cener,* and without detriment to the father’s estate, 
(Ch. I, Sec. 4, v. 1, 2, 6.) Except in case of land, 
when the person who recovers, takes one-fourth, and the 
remainder is equally shared by all the brethren. (Ch. I, 
Sec, 4, v. 3.) 

3. What has been acquired by science f without 
detriment to the father’s estate. (Ch. I, Sec. 4, vs. 1, 2, 
6 , 6 , 10 .) 

* See JBissessur Ckuckerbutty vs. Seetul Chutider Chuckerbutty. 9 

*W. II., p. 69; 5 Wyra., p. 201. Appendix , p. 84, case 16. 

t See Chalakoada Alasani vs. Ohalakonda Katnaehalam. 2 Stokes, 
p. 66; Appendix> p. 76* easo 9. 
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4. Clothes which have been worn and ornaments worn 
by the father as well as his vehicles. (Ch. I, Sec. 4, 
v. J7.) Also the horses and the like, if they cannot be 
divided. Also a single goat or sheep or beast with un¬ 
cloven hoops, for they belong to the eldest brother. (Ch. 
1, Sec. 4, v. 18.) 

5. The ornaments worn by each person are his. (Ch. 
I, Sec. 4, v. 19.) 

6. Prepared food, &c. (Ch. I, Sec. 4, v. 20.) 

7. Water or reservoir of water ; female slaves ; the com¬ 
mon way or road of ingress and egress. (Ch. I, Sec. 4, v. 
21, 25.) 

8. Special Rule. Effects not liable to partition between 
sons by a Bralunani woman and those by women of in¬ 
ferior tribes. “ Land obtained by acceptance of donation 
must not be given to the son of a Cshatriya or other wife 
of inferior tribe.” (Ib. v. 26.) 

9. Whatever is acquired through the fathers favor. 
(Ch. I, Sec. 4, v. 28 ; Sec. 6, v. 13 to 16.) 

10. In case of acquisition at the charge of the patri¬ 
mony, the acquirer gets a double share. (Ch. I, Sec. 4, 
v. 29.) But not so in case of improvement only. (Ib. v. 
30, 31.) 

Hermit's property . 

A hermit may have property. His hoard for a day, a 
month, or a year; an ascetic has his clothes, his books 
and other requisite articles ; and a professed student may 
have clothes and other effects. (Ch. II, Sec. 10, v. 8.) 

Stridhuna or the separate property of o'woman. 

1. The definition of Yajnyawalcya of Stridhuna is 
“ what was given to a woman by the father, the mother, 
the husband, or a brother, or received by her at the 
nuptial fire, or presented to her on her husband s marriage 
to another wife * as also any other separate acquisition,’* 
is Stridhuna. (Ch. II, Sec. 11 v. 1 to 6,) Separate 
acquisition is explained as acquisition by inheritance, f 
purchase, partition, seizure, or finding, (Ib. v. 2.) 


* See Cli. II, See. 11, v. 34, 3d. 

f See Punchanon Ojah vs. Salahun Misser, 3 W. R-, p. HO ; Appendix 
p. 95, Case 6. Songanmla TharumaL vs. Valaynda Mudali, 3 M. H. C. Hep. 
O’Sullivan and Mills, 312, Appendix, p. 96, Case 7. Dhugwandocn Dobey vs. 
Mvna Ball, 9. W. II. I’rivy Council Rulings, Appendix, p. 96, Case 11. 
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2. Menu’s enumeration of Stridhuna, or sixfold pro¬ 
perty of women. (Ch. II. Sec. 13, v. 4.) 

3 Catyayana’s definition of presents given to women 
before and after marriage, either as an affectionate gift or as 
a token of respect. (Ch. II, Sec. 11, v. 5, 6, 7.) These 
are womau’s separate property. (Ib. v. 7.) 

Time when ‘partition may take place. 

1. At the pleasure of the father (Ch. 1, Sec. 2, vs. 1, 2> 
3, 7.) But he has no power to make a distribution otherwise 
than ordained by law. (Ib. v. 13,] 4.*) 

2. When the father is indifferent to wealth, and the 
mother is incapable of bearing more sons, a partition is ad¬ 
missible at the option of the sons against their father’s wish. 
(Ch. I, Sec. 2, v. 7.) 

3. When the father is old, disturbed in intellect, dis¬ 

qualified by vicious habits, or diseased, although the mother 
be capable of bearing issue. (Ib., note.) Although the 
father retains his world'y affection, a partition can take place 
of the grandfather’s estate by the will of the son. (Ch I 
Sec. 5, v. 8.) ’ 

4. The decease of the father. (Ib. and note, and Ch. 
I, Sec. 3.) After waiting for the delivery of the mother, or 
of such of the women as are pregnant, when such pregnancy 
was manifest. (Ch. I, Sec. 6, v. 12.) 


Shares of sons and wives when partition takes place at 
the desire of the father. 

1. When the partition takes place at the desire of the 
father, it may be equal (Ch. I, Sec. 2, v. ],) or “ he may 
separate the eldest with the best share, the middlemost 
with a middle share, and the youngest with the worst 
share.” (Ch. I, Sec. 2, v. 3.) The rule of Menu is, that when 
the property is self-acquired the portion to he deducted for 
the eldest is the twentieth part of the heritage, with the 
best of all the chattels; for the middlemost, half of 
that; for the youngest, quarter of that. (Ch. I, Sec. 2, 
v. 3, 4, 6.) 

2. When the partition is equal, the wives to whom 
no separate property has been given must be rendered par¬ 
takers of like portions. (Ib. v. 8.) But if separate property 

* 'this relates to property acquired by the father himself. (Ch. I 
See. 5, v. 7.) 
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have been given, half a share is to be allotted to her. (Ib.) 
In case of unequal partition, they are to receive equal 
shares of the aggregate, besides the furniture in tho house 
and the ornaments. (Ib, v. 10.) 

3. Separation of .a son who can support himself, and is 
not desirous of participation, may be completed by giving 
him a “ trifle, 1 ” so that his sons or other heirs may have no 
future claim. (Ib., v. 11, 12.) 

4 The father can keep a double share for himself 
(Ch. I, Sec. 5, v. 7.) This relates to property acquired by 
himself. (Oh. I, Sec. 5, v. 7.) 

When 'partition takes place after the demise of the 
parents . 

I The shares of the sons are equal. (Ch. I, Sec. 3. vs 1 
4, 6. 7.) 

2. Except in the separate property of their mother in 
case there be daughters, “ Let daughters share the residue 
of their mother’s property, after payment of her debts.” 
(Ib. v. 8.) But on failure of daughters, the sons divide both 
her debts and effects equally. (Ib., v. 12, 13.) 

3. The widow takes an equal share, (Ch. I, Sec. 7, v, 1, 2.) 

4. The uninitiated brother is to be initiated at the 
charge of the whole estate. (Ch. I, Sec. 7, v. 3, 4.) 

5. Unmarried sisters are to be disposed of in marriage, 
by giving them as an allotment, a fourth part of a bro¬ 
ther’s share. (Ch. I Sec. 7, v. 5, 6, 7, 8, 9, 10, 11, 12. 13.) 
Th us an unmarried daughter participates in the inheritance 
after her father’s death. (Ib., v. 14.) 

6. The shares of sons by wives of different tribes are 
four, three, two and one ; that is, the sons of Brahmana by 
Brahmani wife get four shares a-piece ; those by a Cshatriya 
wife, three shares a-piece ; those by a Vaisya wife, two shares 
a-piece ; and those by a Sudra wife one share a-piece. So 
a son of Cshatriya by a Cshatriya wife three shares a-piece ; 
those by a Vaisya wife two shares a-piece, the sons of a Sudra* 
one share a-piece, and so on, a person of one tribe not being 
allowed to marry higher than his own. (Cb. I, Sec 8 
v. 1, 2, 3, 4, 5, 6, 7.) 

7. But not so in case of land acquired by acceptance 
of gift. (Ch. I, Sec. 8, v. 8.) The son of a Sudra wife 
by a man of the regenerate tribe gets no land, however 
acquired. 
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8. Effects which have been withheld by one co-heir 
from another, and which are discovered after separation, 
are to be divided equally, (Ch. I, Sec. 9, v. 1,. 2. 3,) 
and not to be taken exclusively by him who discovers. 
(Ib. v. 3.) 

Right of a son horn after 'partition . 

1. A son born after separation had taken place during 
the lifetime of the father, of a wife equal in class gets 
the portion which had been allotted to the father, as also 
to that of his mother, if there be no daughter. (Ch. 

I, Sec. 6, v. 1, 2, 4.) But he shares with such of the 
brethren as have re-united with the father. (Ch. f, 
Sec. 6, v. 7.) 

2. But a son by a woman of a different tribe receives 
his own proper share, with the whole of the mothers 
property, if there be no daughters. (Ch. I, Sec. 6, 
v. 3.) Except gifts affectionately bestowed by either of 
the parents after separation. (Ch. I, Sec. 6, v. 13, 14.) 

3. A posthumous son born after partition had taken 
place amongst the brethren gets a share equal with others 
of the same class. (Ch. 1, Sec. 6, vs. 8, 9, 10, and note.; 
The share is to be raised by including in the several 
shares, and the income thence arisen after subtracting the 
father’s debts, a small part is to be taken from the remain¬ 
der of the shares respectively, and an allotment equal 
to the portion of the other brothers should be thus formed. 
(Ib. v. 10.) Except ornaments or other presents which has 
been affectionately bestowed by father or mother on 
any one of the children before separation took place. 
(Ch. I, Sec. 6, v. 13, 14, 15, 16.) 

4. If a son be born to a brother’s widow after partition 
had taken place amongst the undivided brethren, the son 
so born shall likewise take his share. (Ch. I, Sec. 6, v. 

II. ) So in case of reunion (Ch. II, Sec. 9, v. 1, 4, 6.) 
Reunion can take place only with a father, a brother, or 
a paternal uncle. (Ch. II, Sec. 9, v. 3. ) 

Of the per sorts who take the property of another 
and their shares . 

Sons, principal and secondary . 

1. The legitimate son or one bom of a legal wife, of 
equal tribe. (Ch. I, Sec. 11, v. 1, 2.) 

2. Son of an appointed daughter, the appointed 
daughter is considered to be of the third description of 
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sons. (Ch. I, Sec. 11, V. 1, 3.) Putrica Putra is of four 
descriptions (See note 3 verse of Hemadri , pp. 64-65) 
Gautama puts the son of an appointed daughter as tho 
tenth in rank. But it relates to one differing in tribe. 
(Ch. j, Sec. 11, v. 35J 

3. The son of the wife, or one begotten on the wife by 
a kinsman of her husband. He is a Dwyamushayana , or 
son of two fathers by special compact. (Ch. I, Sec. 10, v. 
J, 2, 3.) Otherwise he is the son of the husband, and not 
of his natura) father, (lb. v. 4, 5, 6 ; Ch. I, Sec. 11, v. 1.) 
He is inferior to the legitimate son, and is a wifes son or 
Cshetraja , (Ch. I, Sec. 11, v. 4, 5.1 

4. A son of hidden origin, or one secretly produced in 
the house. (Gud'haja) (Ch. I, Sec. 11, v. 6, 39.) 

5. A damseFs son, or child of an unmarried woman (by 
one of like class) ; he is considered as the son of the 
maternal grandsire, but, if married, he is considered as 
the son of the husband, (Ch. I. Sec 11, v. 1,7, 39.) 

6. The son of a twice married woman by one of like 
class, (Ch. I, Sec. 11, v. 1,8, 39.) 

7. The adopted son, Dattuca or given by his parents. 
(Ch. I, Sec. II, vs. 1, 9.) Two sorts : first, simple ; and 
second , son of two fathers ; Dwyainushayimci. Vyavahara 
Mayudha . See Note, p. 71.) 

8. A son bought (crita) is one whom a man, for the 
sake of having issue, purchases from his father and mother. 

(Ch. I, Sec. 11, v. 1, 16.) 

9. A son made, or one adopted by the man lumseii 
(critvima). (Ch. I, Sec. 11, v. 1, 17.) 

10. Self-given son. (Ch. I, Sec. 11, v. 1, 18.) 

11. Child accepted while yet in the womb by one of 
equal class. (Ch. 1, Sec. 11, v. 1, 19, 39.) 

12. The deserted son, or one adopted who had been 
forsaken by his parents ( Apaviddha ). (Ch. 1, Sec. 11, 
v. 1, 20.) 

13. The rule of Menu as to which of these sons are 
heirs and kinsmen, and those who are not heirs but kins¬ 
men. (Ch. I, Sec. 11, v. 30, 31, 32.) 

Shares of sons principal and secondary . 

1* If a legitimate son be born after the appointment 
of a daughter as Putrica Putra , he takes an equal share 
with the daughter. (Ch. 1, Sec. 11, v. 23.) 

2. But in case of a legitimate son being bom after 
adoption, or during the existence of other inferior sons, the 
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adopted or other inferior sons share a fourth part of the 

heritage if he be of the same tribe, that is, a son of the 

wife, a son adopted, bought, made, self-given, and desert¬ 
ed ; but it he be of a different tribe, that is, the damsel’s 

son the son of concealed origin, the son of a pregnant 

bride, and the son of a twice-married woman, he is entitled 
to food and raiment only. (Ch. I, Sec. 11. v. 24 •>-, ofi 
28. Special Rule, of Menu, v. 29.) 

3. But if there be no legitimate son or other pre¬ 
ferable heir, even the child of an unmarried woman and 
the rest of the adoptive sons may succeed to the paternal 
estate. (Oh. I, Sec. 11, v. 21, 27, 33.) 

4. The sou of a Sudm wife does not take the whole 
estate, even on failure of other issue. He takes a tenth 
part. (Chap. I, Sec. 11, v. 41, 42.) 

5 The son of a Cahatriya or Vaisya wife takes the 
whole of the property on failure of issue by women of 
equal class. (Chap. I, Sec. 11, v. 43.) 

6. The son of a femaleslavepartakesofashareofa&tdm’s 

goods according to the father’s choice, but on his demise 
he is entitled to half-share. (Ch. I, Sec. 12, v. 1, 21) 

7. The son of a regenerate tribe by a female slave 

does not. obtain a share even by the father’s choice, nor 
the whole estate after his demise. He is entitled oulv to 
maintenance. (Ch. I, Sec. 12, v. 3.) 3 

The widow. 

• 1# ,*? n ™ lure ? { ® ons Principal and secondary, as men- 
tioned m Chap. I, Sec. 11 as well as of grandsons, the 
widow (lawfully wedded wife patni), succeeds to the estate 
left by her husband. (Ch. II, Sec. 1, vs. % 3.) “ The 

widow of a childless man keeping unsullied her husband's ' 
bed, and persevering in religious observances, shall present 
his funeral oblation and obtain his entire estate. (Ch. II. 
Sec. 1, vs. 6.) Provided the husband died separated from his 
co-hens, and not subsequently reunited, (lb, v. 39; Chap. 
II, Sea 9, v. 1, 5, 6.)* The eldest wife being eldest by <r 0 od 
qualities may take the whole of her husband's estate and 
maintain his other wives. (Ib. v. 38.)f 

! —case of a person dying unseparated from his father, mother 

and brethren, and possessed of separate property, who should be his heir — 
nis father or his mother, and in* case of a person dying unseparatod from 
woidd°take £^ ret ^ ^eD, wilet ^ er mother or brothers of the whole blood 

f See Musst. Indubunaee Koonwar vs, Gribhirun Soon war. 3 B. L. K 
p. 289, * ‘ ** 
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The daughter . 

J. On failure of the widow, the daughters inherit. 
(Ch. II, See. 1, v. 2 ; Sec. 2, v. 1.) The participation is 
equal or unequal according as they are alike or dissimilar 
by class. (Ch. I, Sec. 2, v. 1.) 

(1.) The unmarried daughter. (Ch. II, Sec. 2, v. 2, 3., 

(2.) The married daughter (Ch. II, Sec. 2, v. 3.) 

2. If the competition be between unprovided and en¬ 
riched daughter, the unprovided one takes the inheritance ; 
on failure of her, the eurichcd daughter. (Ch. II, Sec. 2, 
v. 4.) But if there be an appointed daughter, neither 
married nor the unmarried daughter succeeds. (Ch, 1, 
Sec. 2, v. 5.) 

Quere .—When the competition is between an unmarried 
but enriched daughter, and a married but unprovided 
daughter ? 

Daughters sons. 

1. On failure of daughter, the daughter’s son succeeds 
to the estate. (Ch. II, Sec. 2, v. 6., The grandsons 
take per capita af t not per stirpes. See Bam Suruth vs. 
Baboo Basdeo. (| H. C., N. W. P., Rep., p. 168 ; Appendix, 
p. 51, case 33.) I; / 

The parents. 

1. The mother. (Ch. II., Sec. 3, vs. 1, 2, 3, 4.) The 
stepmother cannot take by inheritance from her stepson.* 

2. The father. (Ch. II, Sec. 3, v. 1, 5.) 

Brethren and their sons . 

1. On failure of father, the brethren share the estate. 
(Ch. II., Sec. 4, v. 1.) 

2. The brother of the whole blood. (Ch. II., Sec. 4, 
v. 5.) But in case of reunion or if a brother dies unse- 
parated they t before the widow. (Chap. II., Sec. 9, 
vs. 1, 2, 4, 5, 6. Chap. II, Sec. 1, v. 39.) 

3. On failure of uterine brother, those by different 
mothers inherit the estate.f (Ch. 2, Sec. 4, v. 6.) 


* Quere .—Do all the step brothers born of stepmothers of different 
tribes succeed together; or do they take according to the rank of the su¬ 
perior or inferior class of their mothers ? 

f iiaila Johee Lall vs. Deo Banoekoonwar. Sevestro Con. Mar., 
p. 43Full Bench Ruling in S. N. W. K.» p. 173 ; Appendix, p. 53, 
case 46. 





X 


ADDENDA. 


4. In case of reunion, or if a half-brother dies urisepa¬ 
rated, they take before the widow. (Ch. II., Sec ] 
vs. 39 ; Ch. II., Sec. 9, v. 1, 2, 4, 5, 6, 7, 8.) But if there 
be a uterine brother not reunited, and a half brother who 
is reunited, all the brethren take equally. Ch. II., Sec. 
9, v. 10, 11, 12, 13.) 

5. The uterine sisters also participate. (Ch. 2, Sec. 
9v. 12, 13.) 

0. Some authorities include sisters, brethren meaning 
brothers and sisters. See note Ch. II., Sec. 4, v. 1 ; See 
Venavek^ Anundrow vs . Luxamee Bai, 9 M, I. A., p. 5, 16, 
case No. 56, appendix, p. 54, and other cases therein noted.) 

•' • On failure of brethren their sons succeed in the 
order of their respective fathers as brother of the whole or 
ball-blood. Ch. II., Sec, 4, v. 7.) But in case of competition 
between brothers and nephews, the brothers, although half- 
brothers take the inheritance, though there be nephews of 
the whole blood (Ch. 2, Sec. 4, v. 7, 8, and note.) They 
take per capita, and not per stirpes. In case there be a 
competition between a separated brother and an unsepa¬ 
rated nephew, the nephew takes in presence to the brother. 
See Kesabrain Mohaputher vs. Nandkishor Mohaputher. 
3 B. L. R., A. C., p. 7. 

Stridhuna. 

The succession to the separate property of a woman is 
regulated by the mode of her marriage. (Oh. II, Sec. 11, 
v. 10, 11.)* 

1. In all the forms of marriage, the property first 
devolves on her daughters. (Ch. II, Sec. 11 v 12 • Ch 
I, Sec. 3, v. 8, 9, 10.) 

2. Rule of Gautama. When the competition is between 
a married and an unmarried daughter, the property goes 
to the unmarried daughter. When the competition is 
between two married daughters, one endowed and another 
unendowed, the property goes to the unendowed daughter. 
(Ch. 1, See. 3, v. 11.) This distinction is also laid down 
in Gh. II, Sec. 2, vs. 3, 4. 

3. First, unmarried daughter; Second, unprovided 
daughter, that is, destitute of wealth or issue ; Third, 
married endowed daughter. (Chap. II, Sec. 11, v. 13.) 


^ As in Kali Yoga, only the four unblamed modes of marriage_ via., 

Brahma, Dawn, Arshz, and Frajapatya , are allowed the heirs according 
to the prescribed forms of marriage, have not been enumerated here. 









4. (Ori failure of daughters) daughter’s daughter. (Ck. 
II, Sec. 11, v. 9, 12, 15.) If there be a multitude of them, 
they take per stirpes, and not per capita. (Ib. v. 15.) 
See Ch. I, Sec. 5.) If there be daughters living, a trifle 
will be given to them. (Ib. v. 17.) 

5. The daughter’s sons* (Ib. v. 18.) 

6. Sons. (lb. v. 19.) 

7. Grandsons. (Ib. 0-24.) 

8. The step daughters by a rival wife of a superior class 

are mentioned as heirs, but their place in the line is doubt¬ 
ful. (Ib. 22, 23.) , , . 

9. On failure of these the husband and relatives or 
nearest kinsmen allied by funeral oblations, as mentioned 
in Ch. II, Sec. II, v. 9, 11. take the inheritance. 

10. The heir of a damsel who dies after being affianced 
is the bridegroom to such of the articles as have been 
presented by him (Ch. IJ, Sec. 11, v. 29, 30) after payment 
of charges on both sides. But her uterine brothers take 
along with the bridegroom. But when not affianced, her 
brother is the heir. 

11. The husband has a power over the separate property 
of his wife during her lifetime, in case of a famine, or 
for the performance of a duty, or during illness, or while 
under restraint. (Ch. 2, Sec. 11, v. 31, 32.) •)* 






MITACSHARA. 


ACRARADHA VA. 

Chapter on Marriage . 

1. After having studied the Vedas, and performed the 
duties of a Brahmachari, or having done either, and having 
made a gift to the Gooroo, the student shall ask his permis¬ 
sion and perform an ablution. 

2. After having either finished his studies of the Vedas, 
or having performed the duties of a Brahmachari in the 
manner as before prescribed,^: or both, the student shall give 
wealth to his Gooroo, or, according to his ability, something 
for which the Gooroo may express a desire, and then per¬ 
form the ablution. But when the student is incapable of 
giving anything to his Gooroo, then to perform the ablution 
after receiving his permission. 

3. What is he to do after the performance of the ablu¬ 
tion? 

Answer .—After having studied the Vedas, and per¬ 
formed the duties of a Brahmachari, he shall marry a 
spotless maid.§ He shall marry one who is not an 
AnnoboorbicJt, a S&pind&, &c. 

4. A Sapindd is one who is of the same Pindd (or 
body) as the son is of the body of his father, so the grand¬ 
father, || and his ancestors are related to the father and with 
each other in Pindd or body, and as the person is related 
to his mother in Pindd or body, so, through the mother, he 
is related in Pindd to the maternal grandfather.^] There¬ 
fore a person is related in Pindd to the sisters and brothers 
of his mother. Accordingly, he is related to the brothers 


* Do they take per capita or per stirpes. 

f See Ramasami Padeiyatch, vs. Yirasami Padieyatchi. 3 M. H. C. 
Rep., p. 272; Appendix case 9, p. 96. 

t In the book on the duties of a Brahmachari. Mitacshara Aoharadhava, 
Chapter I. 

§ Luc' h&ny an g striom Oodhbohayt. A girl without a blemish, possessing 
all the external and internal beauties. (Here follows the details of the 
several virtues which are to be sought after in the choice of a wife, but 
which are here omitted as being beyond the scope of the present work.) 

|| PeiamoMdeviropi —Paternal grandfather and the rest, meaning 
ancestors commencing from grandfather. 

t Matamohadevit opi, material grandfather and the rest, meaning 
ancestors commencing from maternal grandfather. 
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and sisters of his father. Accordingly, a person is related by 
Pindd or body to his brother’s wife, for a man and wife 
are of the same body. And, accordingly, wherever there 
occurs the word “ Sapinda/’ it is to be understood as 
mediately or immediately related in body. 

5. If Sapindas are to be reckoned by being related in. 
body, then there would be no end. This will be spoken of 
hereafter. * * * * * 

As in this wide world every body would be a SapindA, 
this will be very extensive. To prevent this it is said that 
the relation of S&pindfi, ceases with the fifth ancestor on 
the mother’s side, and the seventh of the father’s side. 
First is the man himself, and sixth from the father, and 
sixth from the son are the S&pind&s. But in case of 
descendants of different tribes, it extends to three generations 
from the person himself. 

Sumbhooeeo SummoothaTK 

1. When a man having gone to a foreign country dies, 
his property goes to the (Dayada) heirs, Band’havahs, or 
the kinsmen. In their default the fellow-traders who have 
been sent abroad, and in their default the property goes 
to the king. 

2. When one of several persons associated in trade dies 
after having gone to a foreign country, his property goes to 
his sons or grandsons, and the rest in the order as laid 
down before ; in their default, the property goes to the 
B&ndhiis, m, the B&ndhus on the mother’s side, that is, 
the maternal uncle of the mother and the rest; then 
gentiles, that is, those besides the persons mentioned. In 
their default those amongst the fellow-traders who are 
capable of paying the debt and bestowing the funeral cake. 
In their default the king takes. The object of the text 
is to exclude pupil, Bramachari, and Brahmins from 
inheritance, and to include the persons associated in 
trade. 


NIRNAYAJSINDHU, 

Chapter on Marriage . 

1. The ancestors, from the fourth degree from the man 
himself, partake of the tape or offering made after an obla¬ 
tion with the cum grass, the partakers of the funeral cake 





are from the father, the person who offers the funeral cake . 
is the seventh, these are the Sapindas to the seventh degree. 

2. In that case how can a paternal uncle be a Sapinda ? 

Because the same ancestor who partakes of the (shradh) 

oblation offered by the uncle, also partakes of the oblation 
offered by the nephew. 

3. If some amongst the ancestors who partake of the 
funeral cake offered at a shradh performed by Deva Datta, 
also partake of, and receive, the funeral cake offered 
by another person in the performance of a shradh, the rela¬ 
tion of Sapinda exists between that person and Deva 
Datta. 

4*. So, accordingly, the wives of such persons are Sapin- 
d&s, as they assist in such ceremonies, and as by marriage 
the husband and wife have become one person. 

5. Then how can a maternal uncle be a Sapinda ? 

Because there is affiuity in the Devata (or receiver of 

the funeral cake) in the maternal grandfather. 

6, In that case a preceptor and a pupil can be S&pmd&s, 
as the one has to perform the funeral ceremonies of the 
other. 

So can the king. But the text of Yajnyawalcya 
limits the Sapindas to tho seventh degree of the paternal 
ancestors and fifth of the maternal ancestors. Propinquity 
must also exist. This shows that although relationship 
may exist, yet the ascending line of the Sapindas is 
limited. 


VEERAMITRODAYA. 

On failure of the father s Santan* the grandmother 
the grandfather, the paternal uncle, his son (Putra) take 
the inheritance according to their order. On failure of 
the grandfather's Santan,* the great grandmother, the 
great grandfather, the grandfather’s brother, and his son 
(Sfita), and similarly others up to the seventh degree being 
S&pind&s of the same Gotra (or race) partake of the inheri¬ 
tance. 

On failure of the Sapindas, the Samanod&kas succeed. 
The Samanodak&s are ancestors of the^ seventh degree, 
the ascending line from above the S&pindas reaching as far 
as the memory of birth and name extends. As Menu says, 

* Family race, lineage ; Amera Cosha; Offspring, progeny, a son or 
daughter; Wilson’s Sanscrit Dictionary, p, 9d0. 
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the Sapindas end in the seventh degree of ancestors, the 
Samanodakas end in the fourteenth degree of the ascend¬ 
ing line, or as some say so far as the memory of birth and 
name extends, or being of the same Gotra.* * * 

The S&manod&k& nearer in affinity would take in prefer¬ 
ence to one more remote. 

On failure of S&manodftk&s the Bandhus succeed. 
There are three sorts of Bandhus : First the B&ndhus of 
the person himself. Second, his fathers Bandhus, and 
third, the Bandhus of his mother, as mentioned in the 
Smriti. “ The son of his father's sister, the son of his mother's 
sister, the son of his maternal uncle, are a man's own 
cognate kindred. The son of father’s paternal aunt, the son 
of father's maternal aunt, the son of father's maternal uncle, 
are the B&ndhus of a man’s father. The son of mother's 
paternal aunt, the son of mother's maternal aunt, and the 
son of mother's maternal uncle, are the Bandhus of a 
mau's mother. Amongst them, owing to near affinity, the 
man's own Bandhus first Succeed, after them (on failure of 
them) the father’s B&ndhus, and on their failure the 
mothers Bandhus succeed." 

In Smriti of Menu, then on failure of them the saculyas , 
the preceptor, the pupil succeed. The term “ Saculya ? in 
the text includes “ Sagotra " (of the same family), Samano¬ 
dakas (or kinsman allied by libation of water), the maternal 
uncles and the rest; and all the Bandhus. In the text 
of Yogeshwara (Yajuyawalcya) the term B&ndhu includes 
the maternal uncle and the rest, otherwise if the maternal 
uncle and the rest be not included, then their sons would 
be entitled to inherit, and not they themselves, whojire 
nearer in affinity. This would be highly objectionable.* 

TARASARA MADHAVA. 

Bibdhd Procdrdnum. 

A SapindS. is one who is of the same PindcL The Sapinda 
is one who is within the seventh degree of the ascending 
line of ancestors. Of the seven persons, the person offer¬ 
ing the funeral cake is one, three of them are the receivers 
of the Pinda or funeral cake, and three of them from the 
great grandfather are partakers of the lape * ; so men¬ 
tioned in the Matsa Purina, the partaker of the lape * 

* The offering made with a Cusa grass of what remains in the thumb 
after offering the Pinda, or funeral cake. 
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is from the fourth ancestor, the partakers of the Pinda* 
are from the father, the giver of the Pinda* is 
the seventh person, the S&piudos are the seven genera¬ 
tions. 

So in the MarcAncla Purana, the father, grandfather, and 
the great grandfather, (these threeJ are the partakers of 
the Pinda*; the other three being up to the great 
grandfather of the grandfather are partakers of the lape 
the person offering the Pinda (funeral cake) is the 
seventh in degree. The Sapindas are all the six ancestors 
from the father. 

1 hen, in that case, a brother or an uncle is not a Sapinda, 
because neither a brother nor an uncle comes 'within the 
category above mentioned ? 

They are SapindAs, because the person to whom one 
offers the funeral cake partakes of the oblation offered by 
another Therefore the partaking by an ancestor of the 
Pinda offered by an uncle or a nephew, and by the person 
himself, renders that person si Sapinda of the uncle or 
nephew. 

Accordingly, the wife of such person is a SApiudA to the 
wife of one whose Pinda* is shared by a common ances¬ 
tor, because she assists in such ceremonies. 

The opirion of certain other sagef is, one who has 
the same body with another individual is a Sapinda of 
that individual. The son being immediately related to 
his father in body is Sapinda of the father. Accordingly 
such relation is immediate between the father and 
grandfather, and mediate as between an individual aud 
his grandfather, and so the mother is immediately con¬ 
nected with the maternal grandfather in body, so accord- 
higly the mother is connected in body to her sister, and 
the father with the father s sister as descended from a 
common ancestor. Accordingly, the wife being connected 
in body to her husband by marriage is a Sapinda. So a 
brother’s wife is a Sapinda. 


PAUASARA MADHAVA. 

As translated in Ilias Koonwur vs. Agund Rai. 24th May 
1820. SSel. Rep,, Cal., p. 53., Ed. 18C8. 


( * ) Fuueral cake. 


(f ) Name not given. 
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€t In the PArdsdrA Mddhdva a Sdpindd is thus defined : 
those are Sdpindds who are connected by the tie of con¬ 
sanguinity, for instance, a father and son are Sapindas to 
each other, and the body of the father is perpetuated in the 
son without any intervention ; so also the son is by the 
medium of his father a Sdpindd of his paternal grandfather 
and paternal greatgrandfather ; so also the son by the 
medium of his maternal grandfather is a Sdpindd of 
his maternal aunt and uncle, and by the medium of 
his paternal grandfather he becomes a Sdpindd of hi 3 
paternal aunt and uncle; husband and wife also are 
reciprocally Sdpindd , being connected by the same off¬ 
spring. The wives of several brothers are also Sdpin¬ 
dd s to each other, as their respective husbands, with 
whom they are connected by the same offspring, sprung 
from the same stock. The relation of a Sdpindd exists 
whenever the same lineage or consanguinity is found 
to exist. ” 


HAKALATA.* 

By Anirdddh'd Bhdttd. 

The relation of SapindH is laid down in the Mufcsa 
Purana. The partakers of the lape (or offering of the 
funeral oblation with the Cusa grass) are from the fourth 
ancestor, the partakers of the Pinda (or funeral cake) are 
from the father, the giver of the Pinda is the seventh, 
these seven generations aro the S&pindas, 

The Kurmapurana says r—The relation of the Sapindd, 
ends with the seventh person taken in the ascending line 
from the person him sell. The relation of S&manodaka con¬ 
tinues so far as the memory of birth and name extends. 
The father, the grandfather, the great-grandfather, the 
ancestors, commencing from the fourth degree and partaking 
of the lape, are the seven generations who are Sapindas. 


* This is an authority in Bengal. It has been inserted here on account 
of the text being from the Purands, whoso authority is not denied by any 
of the Indian school# of Law. 








TABLE OF SUCCESSION. 


Son. 


Grandson (6.) 
Widow (7.) 


Daughter. 


With him takes as co-heir— 
An appointed daughter. (1) 
Son of an appointed daugh¬ 
ter. (2) 

Adopted son. (3) 

Unmarried daughter if parti¬ 
tion had not taken place 
during the life-time of the 
father. (4) 

Grandsons whose fathers 
predeceased the grand¬ 
father. (5) 

In case the owner had died 
separated from his oo-heirs, 
otherwise the mother, the 
father, the brother. (8) 

1st,—unmarried. 

2nd,—married. 


(1) Mit. Oh. 1, Sec. 11, v. 23. If a son be bom after appointment, 
tho appointed daughter takes an equal share. 

(2) Subod'hini in note to v. 34, Sec. 11, Ch. 1. 

(3) If a son ho born after adoption, the share of the adopted son is 
^ne-fourth. Mit. Ch. 1, See. II, y. 24, 25. 

(4) Unmarried sisters must be disposed of in marriage giving them 
one-fourth of a brother's own sharo. Mit, Ch. 1, Sec. 8. v, 5, 6, 7, 8, 9, 
10, 11, 12, 13, 14. 

(5) Mit. Ch. l, Sec. 5, v. 2. 

(6) The allotment of shares of grandsons by different fathers, is 
according to fathers. Mit. Ch. I, Sec. 5, y. 1. 

(7) Ch. 2, Sec. 1, v. 39. 

(8) There is a doubt as to who would take the inheritance in oaso of 
a man dying unseparated from his father and brothers, whether the mother 
or the father or the brothers if the father were dead. No such case has as 
vet been tried in our Courts, nor is there any express text on the subject. 
See Mit. Ch. 2, Sec. 3, v. 1. In v. 39, Sec. 1, Ch. 2 of Colebrooke's 
translation of the Mitaoshara the words 1,1 from hid co-heira” have been 
used, but they are not in the original. 

qfr'jftaT ^ *ta?rT i&srewq Pipit n 

The words arc “ separated and not re-united,*’ the words “ from his co-heirs " 
do not occur. Bat re-uaion can take nlaee only with particular persons, via., 
a father a brother, or a paternal uncle. If there has been a re-union with 
a brother or au uncle, would the mother or the rc-uuited brother or uncle 
kayo the preference in succession ? 
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Daughter's son. 


The mother (10.) 


The father. (10.) 
Uterine brother. (11.) 
Half-brother. (12.) 


If the competition be be¬ 
tween an enriched and an 
unprovided daughter. (9) 
1st,—the unprovided daughter. 
2nd,—the enriched daughter. 
Mit. CL 2, v. 1, 3, 4. 

Son of other than appointed 
daughter. Mit. Ch. 2, v. 6. 
The stop-mother has no 
right to inherit. Lai la Johee 
Lall vs. Deo BaneeKoon- 
wur. S. N. W. R, p. 173, 
case 40, Appendix, p. 53. 
In case of re-union with a halt- 
brother, and if an uterine 
brother be living separate 
and not re-united, they both 
shall take and divide the 
heritage. (13) Mit., Ch. 2, 
Sec. 9, v. 7, 8. Uterine 
sisters also partake in the 
inheritance. lb., v. 12, 13. 

Uterine brother’s sons. (13) 

Half-brother's son. (14) 

The Ootraja or Gentiles. 

1st, Sagotra S&piudA. (15.) 

Paternal grandmother, 

», ,, father. 

Father's brother (1(3.) 

„ brother’s son. 

(9) Qttere.—Who shall have the preference if the competition be between 
a provided but an unmarried daughter, and an unprovided but a married 
daughter ? 

(10) Mit. Ch. 2, See. 3, v. 1, 2, 3, 4, 5. 

(11) Mit. Ch. 2, Sec. 4, v. 1, 5. 

(12) lb. v. 6. 

(13) But not so in case of nephews. If the competition be between 

brothers of the half-blood and the nephews of the whole blood, the half- 
brothers take in preference to the nephews. Mit. Ch. 2, Sec. 4, v. 7. 

(14) But he takes before the brother if the deceased had been living 

separate from his surviving brother, and joint with the nephew. Kosab- 
ram Mohaputtur vs. Nandkissoro Mohaputtur. 3 B. L. R., A. C., p. 7 ; 
Appendix, case 65, pp 53,54. The nephews take per capita and not per 
stirpes as in case of grandsons. Mit. Ch. 2, See. 4, y. 7, and note thereto. 

(15) See Addenda. - 

(16) The brothers and nephews of the whole blood would exclude 
brothers and nephews of the half-blood aa above. 
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Great grand mother. 

„ „ father. 

Grandfather’s brother. 

„ brother’s son. 

Great great grand-mother. 
si >; father. 

„ grandfather’s brother. 

His son. 

Grandfather’s great grand mother, 

)) a i) » father. 

Grat great grandfather’s brother. 

„ „ „ brother’s son. 

Grandfather’s great great grand mother. 

>) >> father. 

„ great grandfather’s brother, 

„ » „ brother’s son, 

Great grandson. 

Grandson’s grandson. 

„ great grandson. 

„ „ great grandson. 

Brother’s grandson, 

„ great grandson. 

„ „ great grandson. 

His son. 

Father’s brother’s grandson. 

„ „ great grandson. 

„ „ / >, great grandson. 

His son. 

Grandfather’s brother’s grandson. 

„ „ great grandson. 

5 > » great grandson. 

His son. 

Great-grandfather’s brother s grandson. 

» „ great grandson. 

» « great grandson. 

His son. 

Great-great grandfather’s brother’s grandson. 

„ great grandson, 

33 » „ „ greatgrandson. 

His son. 

Grandfather’s great grandfather’s brother’s grandson. 

„ „ great grandson. 

33 » • „ great grandson, 

Sis son, 
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Asdgotrd Sdpindd. 

These are classed as Bdndhus . 

Sisters son. (17) 

Maternal grandfather. 

„ uncle. (18) 

„ >, son. (19) 

„ great grandfather. 

„ grandfather's brother. 

His son. 

Maternal great great grandfather. 

„ „ grandfather's brother. 

His son. 

Sdmancddkds. 

The eighth ancestor. 

Brother of the seventh ancestor. 

His descendants to the eighth degree. 

This reaches as far as the fourteenth degree in the as¬ 
cending line, each line of a particular ancestor running 
down to a descendant in the fourteenth degree would 
be a Sdmanoddkd to the deceased. On failure of the 
Sdmanoddkds , the Bdndhus succeed . They are — 

1. The Bdndhus of the man himself. 

The sons of his fathers sister. 

„ „ mother's sister. 

„ „ maternal uncle. (20) 

2. The Bandhus of his father. 

Sons of his father's paternal aunt. 

„ „ „ maternal uncle. 

His father's maternal unele^ (21) 

Sons of his father's maternal uncle. 

S. The B&ndhus of his mother. 

The sons of his mother's paternal aunt. 

n „ „ maternal aunt. 

His mother's maternal uncle. 

The sons of his mother's maternal uncle. 


(17) The sister’s son is placed by Nun da Pundita and Ballam Bhatta 
as next in rank to brother's son. See Mit., Cb. II, Sec. 4, v, 7> and the note 
thereto. 

(18) See Hit. Acharadhaya, in the Addenda. 

(19) He is reckoned as a Bandhu. Mit., Ch. II, Sec. 6, v. 1. 

(20) He can bo classed as a Setpindl See above. We have not placed 
the maternal uncle as a Bandhu as he has been classed as a Sapinda. 

(21) We have found no authority, but by anology he is an heir. See 
Addenda. Translation from the Mitacshara, Chap. Sambhoeeeo Sam^ 
moot’htui. 
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Preceptor. 

Pupil 

Fellow-student 
Learned Brahmin. 
The King. (22) 


Succession of Strangers. 


(22) See Mit., Ch. II, See. 7, v. 6; and Collector of Musulipatam \ 
Cavaly Vencatah Narainapah. 8 M. L A,, p. 500; Appendix, p. 37. 
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ABBREVIATIONS 

USED IN THE APPENDIX, 


Abreviation. 

Bourke 


33. L. R. 

A. C. 

O. C. 

P. 0. 

B. H. 0. Reps. 

A. a J. 
(). C. J. 
B. S. D. A. 

Borr. 


Fulton 

H. Q, N. W. P. 
Hyde 

Indian Jurist” 
Knapp 
M. S. D. A. 

M. H. G Reps 


M, I A. 

Marshall 

Montriou, C. H. L. 


Name of Work. 

Reports of cases decided. By the 
High Court of Calcutta. By W.M. 
Bourke, 

Bengal law Reports. 

Do. appellate cases. 

Do. original cases. 

Do. Privy Council Cases. 

Reports of cases decided by the High 
Court of Bombay. 

Do. appellate cases. 

Do. original cases. 

Decisions of the Sudder Dewanny 
Adawlut of Bombay. 

Reports of cases decided by the Sudder 
Dewanny Adawlut of Bombay. By 
H. Borrodaile. 

Reports of the Supreme Court of 
Calcutta. By Fulton. 

Decisions of the High Court of the 
North-Western Provinces. 

Hyde's Reports of cases decided by 
the High Court of Calcutta. 

Edited by L. A, Goodeve. 

Knapp’s Privy Council Cases. 

Decisions of the Sudder Dewanny 
Adawlut of Madras. 

Reports of cases decided by the High 
Court of Madras. By O’Sullivan 
and Mills. 

Moore’s Indian Appeals. 

Reports of cases decided by the High 
Court of Calcutta. By Marshall. 

Cases of Hindu Law decided by the 
Supreme Court of Calcutta. By 
W. A. Montriou. 



ABBREVIATIONS. 


Oudh Sel. Cases .... 

Report of Select Civil cases decided 
by the Judicial Commissioner of 
Oudh. 

B. D. A., Bom. ... 

Decisions of the Sudder Dewanny 
Adawlut of Bombay. 

S. D. A, Cal. ... 

Decisions of the Sudder Dewanny 
Adawlut of Calcutta. 

S. D. A, Mad. ... 

Decisions of the Sudder Dewanny 
Adawlut of Madras. 

S. D. A., ]S T . W. P.... 

Decisions of the Sudder Dewanny 
Adawlut of the North-Western 
Provinces. 

Sel. Rep. 

» j) Cal. *»• 

Select Reports. 

of the Sudder Dewanny Adawlut 
of Calcutta. 

„ „ S. D. A., 1 

Bom., J 

S. N. W. R. 

„ „ Dewanny Adawlut 

F of Bomba}?’. 

Special number of the Weekly Re¬ 
porter containing Full Bench 
Cases of the Calcutta High Court. 

Sevcstre. Con. Mar. 

Sevestre’s Reports of the High Court 
of Calcutta in continuation of Mar¬ 
shall. 

Stokes 

Stoke’s Reports of the cases decided 
by the High Court of Madras. 

Str. N. M. G ... 

Strange’s notes of cases decided by 
the Supreme Court of Madras. 

Sutb. P. C. Cases... 

Privy Council Cases edited by D. 
Sutherland. 

Suth. Rep. 

Sutherland’s Reports of the decisions 
of the High Court of Calcutta from 
January to July 1864. 

W. % 

Sutherland’s Weekly Reporter con¬ 
taining decisions of the High Court, 
of Calcutta. 

Wvm. 

Revenue, Civil, and Criminal Re¬ 
porter. containing cases decided by 
the High Court of Calcutta. Pub¬ 
lished by Wyman and Co. 




APPENDIX. 

Containing abstracts of cases decided by the superior 
Courts of India and by the Honorable the Privy 
Council on points of Hindu Haw* Such cases as 
have been decided under the Hindu Lctiv as current 
in Bengal , but which can bear an analogy to the 
Hindu Law as current in the other Provinces of 
India , have been enclosed within brackets thus [ j. 

/p| *- 

ABSENTEE. 

See “ Disappearance. ” 

ACQUISITION. 

See “Property”—“Acquisition of.” 


admission. 

1, In a former Suit the plaintiff consented to the ques¬ 
tion then at issue, namely, the validity, of an adoption to be 
tried according to the provisions of the Bengal Law. Held, 
that the admission did not, under the circumstances, make 
him subject in all matters (the Law of Inheritance for in¬ 
stance) to the Bengal law. Rambromo Panday vs. Karaee- 
nee SooudarJ? Dabee. I W. R, pp. 124-25. 

2. Held , that in case of ancestral property, the 
admission of a father may be used as evidence against 
his sous, but is not conclusive, and does not stop the sons 
from contending that such admission was collusive or 
erroneous. *JNowbut Ram vs. Durbaree Singh. H. 0. N. W. 
P. Vol. II., p. 145. 

* ADOPTION. 

1. Who may adopt 

2. Who may give in adoption . 

3. Who may be adopted. 

4. The form to be observed in adoption. 

b. Time of adoption. 

0. Evidence of adoption . 
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7. Effects of adoption. 

S. Rights of an adopted son in the Duttaka 
form. 

9. Effects and rights under other forms of 
adoption. 

1.— Who may adopt. 

1. A widow may adopt a son with the consent of her 
husband or of her relatious. Ranee Sevagamy Nachair 
vs. Streemathoo Heraniah Gurbali. Case 18 of 1814. 
1 S. D. A., Mad., p. 101. 

2. Adoption by a widow without the permission of her 
deceased husband, nor with that of her caste alleged to be 
in a distant land, nor confirmed by the ruling power of 
State, considered valid. 

The Hindu law upon the subject discussed. Sree 
Brijbbookunjee Muharaj vs. Sree Gokoolutsaoiee Maharai. 
1 Borr., p. 202. 

3. A widow is competent to adopt without the orders of 
her late husband, who thereupon succeeds to his estate, 
provided there had been no prohibition by the husband! 

The husband lias full power to adopt a son without the 
consent of his wife. 

Tho age in which a person may be adopted is not 
fixed in the Shastars. 

The proper person to adopt is the son of one’s own 
brother. If he carmot get him, then one within the seventh 
degree of his own blood relations on the father’s side 
(sugotra supinda). If such a one cannot be found, then 
the same on the mother’s side (usugotra supinda), and in 
default of them the sugotra usupinda blood relations on 
the father’s side beyond the seventh degree. 

If the (near) relations will not give up one of their sons, 
he should take a son of a sugotra or of a purgotra, no re¬ 
lation, provided that the boy have not been invested with 
the Brahminical thread. 

The adoption of a nephew is legal if performed by word 
of mouth alone. 

The sin of a forbidden adoption lies with the giver, not 
with the receiver. 

An adoption having taken place, cannot be annulled. 

Huebut Rao Mankur vs. Govind Rao Bulwuut Rao 
Mankur, 2 Borr,, p. 83. 
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4. Adoption by a widow without the permission of her 
husband (there being no prohibition by his mother) held to 
be valid, and that such adopted son was entitled to succeed. 
(See the authorities here cited.) Ramajee Hurree Bhide 
vs. Thuckoo Baee Bhide, 2 Borr., p. 485. 

5. A widow cannot make a valid adoption without either 
the authority of her husband or the assent of his Sapindas. 
Arundadi Ammal vs. Kuppaonmal. 3 M. EL C. Rep., O'Sul¬ 
livan and Mills, p. 283. 

6. If a Hindu by his will expresses a wish to be repre¬ 
sented by the unborn son of a particular person whom he 
names, who has but one son at the time, and who has no 
other living at the death of the testator, his widow is not 
bound to wait indefinitely the birth of a second son, but 
may adopt any competent person she thinks proper. 

It is not necessary that the person adopted by a widow 
after the death of her husband, should have beeu named 
by him. It is sufficient that sho had bis authority to 
adopt, express or implied. This is indispensable. Veeru- 
permall Pillay vs. Narain Pillay and others. 1 Str. N. M. 
0., p. 91. 

7. A Hindu cannot adopt a son, he having already an 
adopted son, and a son born. Yachereddy Chinna Bassapa 
and others vs. Yachereddy Gowdapa. December 4th, 1835, 
So$. P. C. Gases, p. 41. 

8. According to Hindu law current in the Dravida 
country, a widow, not having her husband's permission, may, 
if duly authorized by his kindred, adopt a son to him. 

The question—who are the kinsmen whose assent will 
supply the want of positive authority of the deceased 
husband? must depend upon the circumstances of the 
family in each case. There must be such evidence of the 
assent of the kinsmen as suffices to show that the act is 
done by the widow in the bond fide performance of a 
religious duty, and not capriciously, or from a corrupt motive. 
The widow cannot adopt, where there is a prohibition by the 
husband, direct or implied. The Collector of Madura ve. 
Mutu Ramalinga Sathupathy, 1 B. L. R, P. C.> p. 1. 

9. In an adoption made by a Hindu widow, under author¬ 
ity conferred upon her for that purpose by her husband, the 
authority must be strictly proved, and, as the adoption is 
for the husband's benefit, the child must be adopted to him, 
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and not to the widow alone. An adoption by the widow 
alone would not/ for purposes of Hindu law, give the 
adopted child, even after [her death, any right to property 
inherited by her from her husband. 

Held, in the present case, that the evidence did not 
support the contention that the adopted son of the widow 
had been adopted to the husband. Chowdry Padam Sing 
vs. Kooer Xldaya Sing. 2 B. L. R., P. C\, p. 101. 

10. An adoption by a widow after her husband’s 
death, without any authority from him, is invalid. Raja 
Haiimm Ohull Sing vs. Koomer Gunesham Sing. 2 Knapp, 
p. 203. 

11. Held, in the case of a Hindoo widow of the Nagur 
Brahmin caste, who had adopted a son, that it was not 
Essential that she should have obtained the authority of her 
husband to make the adoption valid. Virbudni Hurry- 
budru vs. Baeo Ranee. 17th November J 847. S. D. A., 
Bom,, p. 1. 

12. According to the Hindoo law as current in Benares, 
an adoption, made by a widow without authority from her 
husband, is illegal. Rajah Shumshere Mull vs. Ranee 
Dilraj Koonwar. 31st January 1816. 2. Sel. Rep., Cal., p. 
216. 

13. The permission of the husband is necessary to 
legalize adoption by his widow in the Duttaka form. Jai 
Ram Dharni vs. Musan Dhami. 14th January 1830. 
.5 Sel. Rep., Cal, p. 3. 

14. [A Hindoo widow cannot, on the death of ctoe adopted 
son, adopt another without special permission to do so. 
Oournath Chowdry vs. Arnopoorna Chowdhrain. 27th 
April 1852. S. D. A, Cal, p. 832.] 

15. [A power to adopt cannot be given by a disqualified 
landholder without the consent of the Court of Wards. 
Neelakunth Dutt vs. Anundomoye Chowdrain. 30 th 
April 1855. S. D. A, Cal, p. 218.] 

J 6. The right of a Brumcharee to adopt rests on local 
usage. Gunnapa Deshpandee vs. Sunkapat Deshpandee. 
Sel. Rep., S. D. A., Bom., p. 229. 

17. A widow can, notwithstanding any default ol 
authorization by her late husband, adopt a son by the 
consent of her husband’s nearest male relations. Appanien- 
gar vs. Alemaloo Animal. M. S. JL). A. 1858. p. 5. 
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2.— Who may give in adoption . 

If the father of the boy to be given be dead, the 


consent of the elder son as representing him, is sufficient; the 
consent of the mother may be presumed from circumstances, 
Voerapermall Pillar vs. Narain Pillay and others. 1 Str, 
N. M. C. p. 91. 

19, Although a widow may not have obtained the con¬ 
sent of her husband during his life to give their child in 
adoption, it is nevertheless competent to her, having 
obtained the consent of her father, brothers, &c., to give her 
younger son in adoption. Arnachellum Pillay vs. Jyasamy 
Pillay, Case 5 of 1817,1 S. D. A., Mad., p. 154?. 

20, [Sembte.— The Hindoo law does not prevent a leper 
from giving his son in adoption. Aunundmohun Mozoomdar 
vs. Govind Chumler Mozoomdar. Sut'h. Rep. p. 178.] 

21, A woman after her husband's death is incompetent 
to give her only son in adoption as a Dwvamushyayana 
without authority previously given by her deceased 
husband. Debee Dial and Mussamut Hullasee vs. Hue 
Hor Singh. 29th December 1828. 4? Sel. Rep. Cal., p. 820. 

3.— Who may be adopted. 

22, An orphan cannot be adopted. Subbaluvarnah vs. 
Ammakutty Ammtil, 2 Stokes, p. 129, 

23, A son-in-law cannot be adopted, Saundariyammul 
vs. Kamatehiy Amrrml. M. S. D. A. 1859, p. 250." 

24, A person of the Sudra. caste may adopt a son from 
a Gotram different from his own. Rungama vs. Atchama. 
4 M. I. A., p. 1. 

25, The adoption of a sister or of a brother, to the preju- 
diceof the legal heirs is illegal and invalid. Tooloovya Chetty 
vs. Coraga Chetty. 18 October 1849. S. D. A. Mad., p. 57. 

26, The weight of authority is against the validity of an| 
adoption of one upon whom the Upanayaua has been! 
already performed. In strictness, there is no authority on! 
the other side. P. Venkatesaiya vs. M. Vencata Charlu ; 3* 
Mill's M. H. 0. Rep., p. 28. 

27, The adoption of an elder son is improper, but not in¬ 
valid. If a man have two wives and by the first a son, and 
by the second several ; the elder of those by the younger 
wife may be given and received in adoption. Veerapermall 
Pillay vs. Narain Pillay and others, 1. Str, N, M. 0., p, 91. 





VI 


APPENDIX, 


28. Adoption by a woman of a female heir is not 
permitted. Doe P m. Hemcower Bye vs, Hanscower Bye. 
Montriou, C. F <553. 

29. Adoption oy a childless Hindu of the Vaisya or third 
class of Hindus of his sisters son, upheld* Ramalinga 
Pillai vs. Sadusive Pillai. 11 M. I. A., p. 506. 

30. It is now well-settled lawthat the adoption of a sisters 
son by a Hindu of the Yaishya caste is valid. Ganpatrao 
Vioreshnar et ai vs. Vithoblea Khand&ppa et al. Vol, 
IV., B. H. C. Rep., A. C. J., p. 130. 

31. The adoption of a brothers eldest son by another 
brother's widow is invalid. Jugbundoo Ram Singh vs. 
Xtadha Sham Narendro Mahapattur. 30th November 1859. 
S. D. A., Cal., p. 1556. 

32. The adoption of a brother is invalid. Moottia Moodel- 
ly vs. TJppon Vencata Chary. M. S. D. A, 1858, p. 117. 

33. [By Hindu law, an only son may be adopted even 
after tonsure. Joymoney Dossee vs. Sibosoondry Dossee. 1. 
Fulton, p. 75.] 

34. [The adoption of an only son is blameable, but when 
done, it is valid.— Ibid.] 

35. The adoption of a brother's eldest son by another 
brother's widow is invalid. Jugbundhoo Run Sing vs. 
Radhasham Norendro Mohapatter. 30th Nov. 1859. S. D. 

A. , Cal., p. 1556 

36. [The adoption of an only son is invalid. Rajah 
Opendra Lai Roy vs. Srimuti Ranee Prosunna Moye. 1, 

B. L. E., A. C. } p. 221.] 

37. The adoption of an only son is, when made, valid 
according to Hindu Law. Chinna Gaundan vs. Kumara 
Gaundan; 1 Stokes, p. 54. 

38. An only son cannot be legally given or received in 
adoption ; therefore it is not lawful for a man to adopt 
the only son of his brother in preference to the youngest 
son of his paternal uncle. But if such an adoption should 
take place, although both the giver and receiver in adoption 
have thereby committed sin, the adoption is valid. Arna- 
cbellum Pillay vs. Jyasamy Pillay. Case 5 of 1817, 

1 S. D. A Mad., 154. 

39. Semble ,—An only son once adopted, the adoption 
cannot be invalidated. Nundram and others vs. Kasee 
Pande and others, 30th June 1825, 4 S. D. A., Mad., p. 70, 
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40. Neither length of time after the decease of her 
husband, nor the adoption having taken place at other than 
the place of residence of the parties, nor want of the permis¬ 
sion of the ruling authorities, are sufficient grounds for 
setting aside an adoption once made with sufiicient cere¬ 
monies. 

The following Vyvustha was given in this case :— 

1. An adoption should be made in the following 
line: A younger son of a brother, failing him 
a son of a Sagofcra Sapinda, and failing him of the 
Jat. 

2. The period of adoption is nowhere restricted in the 
Shastars, but it must be after the widow has attained 
the age of puberty ; and, if' duty performed, must be 
upheld. 

3. The place for performing the ceremony of the adop¬ 
tion is nowhere restricted to the place of the resi¬ 
dence of the family adopting ; a boy may be taken 
for adoption wherever he may be found, and if the 
adoption is made in observance of proper ceremonies, 
it will be valid. 

4. The Mitacsharais silent as to whether the husband’s 
order is requisite or not for a widow to adopt - and 
the Muyook& declares the order not requisite, though-, 
a wife can only adopt under her husband’s consent 
during his lifetime. It is written in the Veeramitro- 
daya—“He who is without children, let him adopt that 
he may avoid the place of torment,” and therefore a 
widow is permitted to adopt without having received 
the express command of her husband. 

The adopted son will inherit the same as a son born in 
wedlock, viz., the property of both the adoptive father and 
mother. Bhasker Bucharjee vs, Narro Ragoonath. Sel. 
Rep, S. D. A., Bom., p. 31. 

41. Adoption of a grown man of another tribe is not a 
regular adoption. Sheo Narain vs. Mussamut Dooga Dali, 
Oudh Sel. Cases, part 2, p, 141. 16th October 1862. 

42. According to the Law current in Mithila, a brother 
cannot be adopted by a brother. Baboo Runjeet Sing vs. 
Baboo Obhye Narain Sing, 26th July 1817. 2 Sel. Rep. 
Cal., p. 315. 



See cases 3, 6, ante. 
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4.— The form to be observed in adoption . 

43. Essentials of adoption by the Hindu law are the 
giving and receiving. Veeraperma.1 Pillay vs. Narain Pillay 
and others. 1 Str. N. M. C., p. 91. 

44. A verbal power to adopt is good by Hindoo Law. 
Soondur Koomaree Dabea vs. GuddcxdhurPershaudTevfaiy, 
7. M. I. A., p. 54. 

45. [In a suit for confirmation of a right’to adopt a son 
and to cancel deeds of agreement to give and receive the 
defendant's son in adoption. Held, that to complete an 
adoption, there must be an actual giving and receiving, and 
that the execution of the deeds was not sufficient. Held 
further, that the plaintiff was entitled to a declaration of 
the cancelment of the deeds, as they might hereafter cast 
a cloud over her title. Srinarayan Mitter vs. Srimati 
Krishna Sundari. 2 B. L. R, A. C. y p. 279.] 

46. Where the gift and acceptance of a second son pre¬ 
ceded the death of an elder son, it was held that the full 
completion of his adoption was legal. Mussamut Dullabha 
De Vs. Mull Bebee. 27th J uly 1830. 5 Sel. Rep., Cal., p. 50. 

See Cases 3, 4, 5, 6, 9, 10, IT, 12, ante . 

5 .—Time of adoption. 

47. The sooner adoption take.s place after the death of 
the deceased the better. The adoption is good, though 
the adopted be above five years of age, and have undergone 
the ceremony of purification, provided he be the sou of 
a near relation of the adopter, though not a Sagotra, i. e. y 
not descended from a direct male line from one common 
male ancestor. 

The restriction as to age respects only the three superior 
classes. The criterion is not the particular age of the 
adopted, but whether he has undergone the ceremony of 
inauguration, namely, that of tonsure and boring the ears. 
VeerapermaU Pillay vs. Narain Pillay and others. 1 Str. N. 
M. C., p. 91. 

48. The adoption of a married boy is illegal. Ranee 
Sevagamy Nachiar vs. Streemathoo Heraniah Gurbah. 
Case 18 of ISJli- 1 S. D. A., Mad., p. 10. 

49. An’Tiflbption of a married man twenty-eight years 
old, though of the Sudra caste, was held to be invalid, ati 
adoption after marriage being illegal and void, Chetty 
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Colum Prusuuna vs. Chetty Colum Moodeo. Case 7 of 
1828, 1, S. D. A., Mad, Dec., p. 400. 

50., The rules fixing the age at which a child may bo 
adopted are not the same in every caste. A child may be 
adopted from the twelfth day after its birth to the day 
of the Uparlay and, or tying on the thread worn across 
the body ; the age for. performing the Uparidydnd 
is for 13 rah mans eight years, for Kshetriyas^^Ql^en, j 
for VaisyaT^welve : Sudras may be adoptecf till thoj ' 

Nachair vs. Streemathoo 
1814. 1 a D. A., Mad. 

p, 101. 

51 Age of five years does not limit the period of 
eligibility for adoption. Mussamut Dullabha De vs . Mann 
Bibi. 27th July 1830. 5 Sel. Rep., Cal., p. 50. 

52. Tonsure performed in the family of a natural father 
after gift has no vitiating effect. — Ibid. 

53. The adoption of a Soodur (otherwise eligible) is per¬ 
missible at any age previous to his marriage, as that of 
boys of the higher castes is at any age before investiture 
of the thread (oopanyana), Gour Nath Chowdry vs. Arno- 
poorna Chowdrain. S. D. A., Cal., 1852, p. 332. 

54. A., a Brahmin boy, when given in adoption to his 
uncle, was of the age of twelve years. Held, that t ho 
initiatory ceremony of investiture not having been per¬ 
formed, his adoption was valid. Ramkissore Achatj 
Chowdry vs . Bhoobun Moye Dabea. S. D. A.. Cal, Vth 
March 1859, p. 229. 

55. Plaintiff was entitled to a share of the estate of the 
defendant, a widow, in case the defendant should die 
without having exercised the right to adopt under the 
direction of her husband. Defendant having failed to 
adopt within a year, plaintiff sued for his share. Held, that 
the plaintiff had no title to present possession, and that the 
suit must be dismissed. Ramun Ammal V8. Subban Annair. 

2 Stokes, p. 399. 

56. The adoption of a Brahmin is valid if made before tlio 
Upanayanam had been performed, though the boy may 
have passed the age at which that ceremony ought, accord¬ 
ing to strict rule, to have been accomplished. Sreenuvas- 
sein vs. Sashyamonul. M. S. D. A., 1859, p. 118. 

See Case 8, ante. 
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6 .—Evidence of adoption. 

57. The greatest strictness is required in evidence to 
prove an adoption in a Hindu family. Sooturgen Sutputty 
v>8. Sabitra Dye. 2 Knapp, page 287. 

58. In a case to set aside an adoption, on the ground 
that the ceremonies had not been performed, where there 
was satisfactory evidence showing that the adoption had 
been continuously recognised for a series of years, and that 
the party adopted had been in possession, either in person 
or through his guardian, of the property in dispute. 
Held , that the Court may well dispense with formal 
proof of the performance of the ceremonies, unless it 
were distinctly proved, on the part of the plaintiff, that 
the ceremonies had not been performed. Saboo Newa vs* 
Nahagun Maiti. 2 B. L. R Appendix, p. 51. 

59. Among Sheikhs, adoption may be inferred from con¬ 
duct, without ceremonial. Doe Dem. Kissen Chunder Shaw 
vs. Baudam Bebee. Montriou C. H. L., p. 524. 

in cases in which permissions to adopt are propounded, 
contemporariety of execution and publication is the best 
test of the genuineness of the deed set up, and in the 
absence of this test all the circumstances bearing upon 
the alleged deed, and all the probabilities for and against 
its genuineness, must be thoroughly considered. Ranee 
Monmoheenee vs. Rajnarain Bose. 21 st February 1857. 
&. D. A., Cal., p. 244. 

CO. [That a valid regular judgment in this country upon 
the status of an alleged adopted son is a judgment in rem, 
and as such conclusive and final against all the world ; 
and that a summary adjudication of the same nature, 
though not conclusive, is pvimd facie proof of the fact 
adjudicated, and sufficient to throw the burden of disproving 
the same on the opposite party. Collector of Moorshedabad 
vs. Kistomonee Dabea, and Kassessuree Dabea vs. the 
same. S. IX A., Cal., 30th April 1859, p. 549.] 

61. Held, that ceremonial adoption was necessary to 
constitute a son (not begotten), and in the absence of proof 
of such adoption, a right of inheritance could not be admitted. 
Luehman Singw?. Government. 29th March 1866. S. D. A., 
K W. P. 

62. In a former bond fide litigation to which the defen¬ 
dant was no party, the status of the plaintiff as an adopted 
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son was in issue, and disposed of in his favor. Held , 
that that was good evidence of the adoption in the absence 
of better evidence for the defendant, Seetaram vs, Jug- 
gobundo Bose. 2 W. R, p. 168. 


See Cases 8, 9, ante. 

7 .—Effects of adoption. 


63. A member of a Hindu family cannot, as such, in¬ 
herit. the property of one taken out of that family by 
adoption. The severance of an adopted son from his natural 
family is so complete, that no mutual rights as to succession 
to property can arise between them. Srinivasa Ayyangar 
vs. Kuppan Ayyangar. 1 Stokes, p. 280. 

64. The theory of an adoption is a complete change of 
paternity; the son is to be considered as one actually 
begotten by the adoptive father and is so in all respects, 
save an incapacity to contract marriages in the family from, 
■which he was taken. In the Andara country, as in Bengal, 
a Brahmin cannot adopt his sisters son. Narasammal vs. 
Ballarama Charlu, 1 Stokes, p. 420. 

65. An adoption by a widow has a retrospective effect, 
and, relating back to the death of the deceased husband, 
entitles the adopted to succeed to his estate. A document, 
purporting to be a deed of adoption does not require to 
I5e stamped. Kitje Vyankatrao Anand-rao Nimbfilker 
vs. Jayavantrav Bin Malharrao Rauadien, 4 B, II, C. Rep., 
A. C. J ;, 191. 

66. The natural mother of an adopted son may, as 

“ next friend f sue to establish his right, legal extinction of 
her maternity notwithstanding. Mussamut Dulubb Be vs. 
Maun Bibi. 27th July 1830. 5 Sel. Rep., Cal., p. 50. 

67. [ The relatives of an adoptive mother inherit the pro¬ 
perty of her adopted son, just as they would have succeeded 
to a natural born son. Gungpersaud Roy vs. Brijessurree 
Chowdrain. 3th July 1859. S. D. A., Cal. p. 1091.] 

68. [ Power to adopt in a widow does not, per se, according 
to Bengal School, divest her of her life interest. Banum 
Boss Mookerjee vs. Tareenee Dabee. 30th September 
1850. S. I). A., Cal., p. 533.] 

69. The adoption by a Hindu widow of an only 
son, if valid in every other respect, cannot be set aside 
by reason of the adopted being an only son of an advanced 
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ago. 'Kaye Vyandratrao Anund Kao Nimbat Kar vs, 
Malharao JRanadien. 4 B. H. C. Rep., 

/ 0. An adoption once made in proper form cannot be set 
aside, though both giver and receiver in adoption may 
have committed sin in allowing it. Vishram Baboorow 
vs. Narainrow Kasee. 15th May 1857. S. I). A, Born., p. 26. 

See Cases 3, 4, ante. 

See “ Liability of an heir,” G, 

<S. Rights of an adopted son in the Duttaka form, 

71. An adopted son has all the rights of a son born. 
Moharajah Jnggurnath Sahaie vs. Musst. Mukhua Koou- 
war. 3 W. R., p, 24. 

72. No cause of action tosue to setaside illegal acts of an 
adopting mother, arises to the adpoted son either from the 
date of his obtaiuing possession, or from the date of final 
decision in any case brought for him or against his 
mother, or by or against him to prove or disprove the va¬ 
lidity of his adoption. Kishen Mohnn Koond vs. Muddun 
Mol urn Tewary. 5 W. R, p. 32 ; 1 Wym., p. 74. 

73. An adopted son is entitled jointly with his adoptive 
father to the ancestral estate, and also to the profits ac¬ 
cruing after his adoption. Sudanund Mohaputtur vs 
boorjomonee Dabee. 8 W. R, p. 486 ; 5 Wym., p. 5. 

/4. A Hindu whose adoption is invalid, is entitled to 
maintenance in his adopter’s family. As against an adopted 
son suing for his share of the ancestral estate, the Law 
of Limitation does not begin to run until the allotment 
oi such share has been demanded and refused. - A share of 
an adopted son is one-fourth of the share of a son born to 
the adoptive hither, after the adoption. Ayyon Muppanar 
vs. Niladhatchi Ammal. 1 Stokes, p. 45. 

75. The adopted son of one whose alleged adoption has 
been held invalid can make no claim through las adoptive 
father to be maintained by the alleged adopter. 

Ihe natural rights of a person adopted remain unaffected 
when the adoption is invalid. Bawain Sankara Pandit vs. 
Ambabay Animal. 1 Stokes, p. 363. 

7(>. An adopting father cannot disinherit a son properly 
adopted agreeably to the. laws of the Pharma Shastrft 
even for bad behaviour; neither can he adopit another son. 
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But should a man take another for the purpose of adopt¬ 
ing him, and change his mind before full performance 
of the ceremony for adoption, as laid down in the Shastra, 
he is at liberty to put aside the first person, and to adopt 
any other whom he may choose. Daee m. Motee Nuthoo. 
6th October 18.13. 1 Borr., 84. 

77. [A Hindu died after leaving direction to his widow 
to adopt a son. Upon a partition of the joint property 
amongst his brothers and widow, a certain property was 
allotted to liis widow as her share of the joint property. 
Afterwards, in 1849, his brothers dispossessed the widow. 
In 1851 she adopted a son who attained his majority in 
1865, and in 1866 instituted the present suit for possession 
of the property. Held, that the possession of the widow 
previous to the adoption, was not that of a trustee for the 
son to be adopted. Held , that the suit was barred by 
lapse of time. Gobind Chundra Surma Mozoomdar vs . 
Auand Moliun Sarnia Mozoomdar. 2 B. L. R. A. G. y 
P 313] 

78. V., a zemindar in the Northern Circars, in Madras, of 
the Soodra caste, being childless, adopted, with the consent 
of lvis wife, a son J, At the time of this adoption, lie 
executed a deed with the natural father of./., by which 
he undertook to make him heir to his zemindary and 
wealth. V. subsequently married a second .wife, and 
during the lifetime of his adopted son J. adopted a 
second son R. Both these adopted sons lived in F’s 
House, who, while they were minors, made a division of 
his ancestral and other estate between them in certain 
proportions. J., when lie came of age, entered into posses¬ 
sion of his share for him, and died during his minority. 
At V’s death J. claimed the right of succession to the 
whole of Vs estate and property, insisting that V. was 
precluded from alienating any portion of the estate to the 
prejudice of his first adopted son, and that the adoption of 
R. during his lifetime was illegal and void. The Sudder 
Dewarmy Adawlut at Madras decided that the second 
adoption was valid Held , upon appeal by the Judicial 
Committee of the Privy Council, reversing that decree, first, 
that, according to the Hindoo law, a second adoption of 
a son, the first adopted son being alive, and retaining the 
character of a son, was illegal and void. 
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The consent of a wife to the adoption of a son bv her 
husband, a childless Hindoo, is not essential to the validity 
of the adoption. Adoption is the act of the husband 
alone, although the wife may join in it. Rungama vs. 
Atchama. 4 M. I. A., p. 1. 

7!). A childless Hindoo, by deed, directed his w,ife to adopt 
a child. After his death his widow brought a suit lor 
a partition, and to be put in possession of her husband’s 
share in the joint undivided estate. Pending the suit, 
she adopted a son. By the Hindoo law, the act of 
adoption divested the property from the. widow, and vested 
it in the adopted son, subject to the maintenance of the 
widow. Notwithstanding the adoption, the suit was 
prosecuted in the widow’s name, and a decree made, direct¬ 
ing her to be put in possession. Held, in such circum¬ 
stances, that she prosecuted the suit as the guardian of the 
adopted son, and was put into possession as his trustee, and 
accountable to him for tho profits of the property. Dhurni 
Has Pandey vs. Mussamut Shamu Soondery Dassee, 3 
M. I. A., p.' 229. 

80. [An adopted son, according to the Hindu law, is 
entitled to succeed to his collateral as well as direct^ rela¬ 
tions, by adoption. Sumboo Chunder Chowdory vs. Narnia 
Dibeh. 3 Knapp, p. 55.] 

81. [A. being childless executed a deed of Onoomuttco 
Putro, by which he gave permission to his wife to adopt a 
son. He afterwards had a son B. by his wife G. Two years 
after his son’s birth, and while he was living, he executed 
another Onoomuttee Putro, whereby he authorized G., in 
case of B’s death, to adopt a son. B. on coming of age 
succeeded to the property of his father, who had died. B. 
died childless, leaving a widow D. Some time after B’s 
death, C. exercised the power given her by A. by adopting 
a son G. Held, first, that the instrument was simply a per¬ 
mission to adopt, as, in the absence of any devise, it could 
not lie considered as of a testamentary character ; second, 
that.the adopted, son by the Hindoo law takes by inheri¬ 
tance, and not by devise, and as by that law, in the case of 
inheritance, the person to succeed must be the heir of the 
full owner, and his wife succeeded at his death as his ben¬ 
to her widow’s estate ; third, that the adoption by B. was 
void, as the power lyas incapable of execution. Mussamut 
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Bhoobun Moyee Debia vs. Ramkissore Acharj Chowdry. 
JO M. I. A., p. 270] 

82. 1 n this case the defendantadopted the plaintiff, when 

he was a child. Daring his minority his adoptive mother, 
the defendant, squandered away her late husband’s pro¬ 
perty, and contracted debts. Afterwards she refused'to 
render an account to him as to how she had managed the pro¬ 
perty in question. Held, that an adopted son was, by Hindoo 
law, liable for the bond fide debts of his adoptive mother. 
She was bound to render to him an account of her late 
husband’s property, or pay the damages claimed. Nurhur 
Shamrao vs. Yeshoda Baee Rome Sham Row Govind and 
Narrain jBappoojee Bheeday. 23rd March 184-7. S. D. A., 
Bom., p. 65. v 

83. [An adopted son is not actually precluded from ever 
questioning acts done by his mother during his minority, 
or before his adoption, in the manner as any other rever¬ 
sioner. Yet a sale by a widow, with the consent of all 
legal heirs at the time existing, and ratified by decrees 
of Court, is binding on reversioners as well as on an 
adopted son adopted long after the sale. Rajkristo Roy 
vs. Kissorymohun Mozoundar. 3 W. R., p. 14] 

84 The heirs of a Hindoo in Shahabad (governed by the 
Mitacshara) being a real and an adopted son, the adopted 
son takes oue-fourth, and the real son takes three-fourths, 
of his property. Preag Sing vs. Ajoodhia Sing. 27th 
December 1825. 4 Sel. Rep., Cal., p. 96. 

85. [An ado pted son does not inherit the property left by 
the father of his adoptive mother. Gunga Mya vs. Kissen 
Kissore Chowdry. 17th December 1821. 3 Sel. Rep., Cal., 
p. 170.] 

86. [An adopted son lias an absolute vested interest 
from date of actual adoption. Bamun Dass Mookerjee vs. 
Tareenee Dabee 30th Sept. 1850. S. D. A., Cal., p. 533.] 

87. An adopted son is liable for the debts contracted by 
the widow as proprietor of the estate before the adoption, 
when such debts are contracted under necessity and for 
the benefit of the estate. Manicmulla* Chowdrain vs . 
Parbutteo Chowdrain. 28th April 1859. S. D. A., Cal., 
p. 515. 

88. Where a Hindu has adopted a son, he acquires the 
rights of a son born in the hereditary immoveable property 
of the adoptive father; and he cannot be deprived of these 



rights by the adoptive father afterwards assuming to adopt 
a second son, and settling the hereditary property upon 
such adopted son, coupled with declarations that the first 
son was disinherited. Sudanund Mohaputher vs. Bono- 
rnalee. 1 Marshall, p. 317. 

89. An adoption of a second sonduringthe lifetime of a 
previously-adopted son is inoperative.—76., p. 317. 

90. [/ J . D., a Hindu, inhabitantof Calcutta,being with¬ 
out male issue, duly adopted two sons, M . D , and S. D. 
simultaneously, giving M. D. to his elder wife, and S. D. 
to his younger wife, and died leaving the said wives and 
adopted sons him surviving, having by his will appointed 
his wives and bis brother his executors, and empowered 
his wives to adopt another son each, should the son given 
her die without issue. 

The most important part of the will hearing on the 
distribution of P. I)'s property was as follows:—“ Tjie 
" residue shall remain as my estate, which shall be received 
“ by my two adopted 'sons in equal shares.” The clause 
in the will conferring the power of adoption was as 
follows :— u Having adopted two sons, I have given my 
“ elder son to my elder wife to bring him up, and my 
“ younger son to my younger wife to bring him up, and 
“ they both are respectively nurturing the said two sons 
“ as sons born of their own womb. If either of these my 
“ two sons depart this life without issue, which God forbid, 
“ I direct either of my wives, whose foster son shall have 
“ died, to take another son in adoption pursuant to this 
“ my direction, and having done so, should a similar mis- 
“ fortune happen, she shall have the option of adopting 
u other sons in succession.” 

S. D. died an infant and unmarried, and thereupon 
8. S. D . the second widow adopted 0. Z>. 

AI. D, sued ior a declaration that the adoption of 0. D. 
by 8. 8. II being invalid by Hindu law, 0. D. cannot 
inherit any of P. D's property ; and finally prayed that 
the plaintiff might be declared the only son and heir of P. D. 

Hddy (by Phear, J.) that twin adoption is wholly void as 
creation of an heir. 

That the power of adoption is strictly limited to pro¬ 
curing a substitute for a son (either of the body, or 
adopted directly, or indirectly), who, if he had existed. 
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would have prevented the power from arising, and this 
power always arises when, without its exercise, there would 
be no one who could perform the adopting fathers funeral 
obsequies. The existence or non-existence of a wife not 
forming an element in the question. 

That a husband cannot confer on his wife a larger power 
of adoption than he himself, acting under the same circum¬ 
stances, would possess, and the power of adoption given 
by the will, and the adoption under it were valid. 

,That the power of a Hindu of Bengal to dispose, either 
by deed, inter vivos , or by will, of all his property, ances¬ 
tral or acquired, extends equally to distributions in regard 
to time and person, and the residue given to the two 
(supposed) adopted sons was a sufficient designation to 
support the bequest. Also, that the direction for a sub¬ 
stituted adoption, in case either of the first (abortively) 
adopted sons should die without issue, and for succession 
to the share of such deceased son, was a valid limitation to 
the substituted successor of the first (abortively) adopted son. 

Semble .—Evidence of customary practice, general or 
local, is receivable. Bourke, p. 189. 

The decree dismissing the suit was confirmed on appeal, 
but upon other reasons. Per Peacock, C. J., and Pundit, 
J.,—Trevor, J., dissentient 2 Indian Jurist p. 24] 

91 [A sale in execution of a decree against the adoptive 
mother, not personally but as guardian of her adopted 
son, and not Tor a personal debt but for payments made 
by co-sharers of Government revenue on account of the 
adopted son to preserve their joint property, is good as 
against the adopted son, the co-sharers being entitled to 
look for the money so paid by them to the estate which, 
lias benefited by such payments. But satisfactory proof 
is necessary, the recital in the deed not being sufficient. 
Roopmonjooree Chowdranee vs. Ram Loll Sirkar. 1 W. 
R, p. 145.] 

92. [Acts done by an adoptive mother, done by her as a 
childless Hindu widow, previous to her acting upon the 
permission to adopt, which she held from her late husband, 
do not bind the adopted son. Ranee Doorgasoondery vs . 
lianuiauth Butt 13th March 1856. S. D. A., Cal. p. 173.J 

93. [In Bengal, where the Dyabhaga prevails, an adopt¬ 
ed son succeeds collaterally, as well as lineally, in the family 
of his adoptive father, that is, to the Agnates or Sapindas 
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of his adopting father. Whether he succeeds to the 
BunclhoOor cognate relation, was not then before the Court. 
Lokenath Roy vs. Shamasoonderee. 30th December 1858. 
S. D. A., Gal, p. 1863.] 

9k [An adopted son is entitled to share collaterally, and 
the son of an adopted son is entitled to the rights of his 
father. Kishennath Roy vs. Hurree Gobindo Roy. 12th 
January 1859. S. D. A., Cal. p. 18, and Gooroopersaud Bose 
vs Rashbehary Bose. 2nd April I860. 1 S. D. A., Cal., 
of 1860, p. 411.] 

95. [An adopted son represents his adoptive father 
to whose share lie is entitled, and takes the same share 
with heirs other than the legitimately begotten sons of 
lais adoptive father. Taramonee Bhuttacharjee vs. 
Kirpamoyee Dabee. 9. W. R., page 42 3; 5 Wym., p. 251. 
Sac Sumboocbunder Chowdry vs. Narain Debi. 3 Kanpp., 
p. 55 ; or 5 W. EL, p. 100., P. C. Rulings. 

96. The adoptee loses all interest and title in the 
property of his natural family. Appauiengar vs . Alemaloo 
Aimnal. M. S. D. A. 1858, p. 5. 

97. Under the Hindu law, an adopted son forfeits all 
rightof inheritance in his natural family. Oonamalla Auchy 
vs. Mungalam. M. S. 1). A. 1859, p. 81. 

98. If an adopted son die without issue, the property of 
the adopter goes, at his death, to his natural heirs. Sabra- 
manyali vs. Parvati Animal. M. S. D. A. 1859, p. 265. 

99. [On the death of a son adopted by a Hindu as the 
son of one of his two wives, the property descends not to the 
other wife, but to the next legal heir. *The adopted son is 
a son to both adopting father and mother, that is, to the 
mother as whose adopted son he is taken. Kashe’esure Dabee 
vs. Ihyes Clmndcr Lahooree. Suth. Rep., p. 71] 

100. [ An adopted son does not succeed to his maternal 

grand father's estate when there are collateral male heirs. 
Moran Mull Dabeah vs. Bejoy Kisto Gossarnee. S. N. W. 
R, p. 121] __ 

Effects and rights under other forms of adoption. 


KURT A PUTRO. 

101. The adoption of an only son as a Kurta Putro is 
not illegal under Hindoo law. Mussamut Tikday, alias 
Mcharauee, vs. Lalla Heeraloil. Suth. Rep., p. 133. 
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PA LUCK PIITKO. 

102. [The Hindoo law does not allow the adoption of a 
Paluck Putro. Kalee Chuuder Chowdry vs. SeeL Gbunder, 
2 VV. R., p. 281.] 


KRITRIMA. 

103. Under the Hindu law as current in Mithila, a 
Hindu widow has power to adopt a son in the Kritima form 
with or without her husband's consent. But such son 
would not lose his position in his own family, or succeed 
to the property left by the husband of the adoptive 
mother, but would be considered her son, and entitled 
to succeed to her only. The Collector of Tirhoot, &c, 
vs. Huropersaud Mahata. 7 W. R, p. 300 ; Wvin., p. 51. 

1 O k Adoption in the Kritima form in the Mithila pro¬ 
vince does not give collateral heirship, the relation of Kritima 
for purposes of inheritance extending to the contracting 
parties only. A Kritima adopted son, when adopted by 
a widow, with or without the authority of her husband, 
cannot, in any case, succeed to more than his adoptive 
mother’s property, and has no claim to that of collaterals. 
Mussamut Shibo Koeroo vs. Joguu Sing. 8 W. It. p. 155 ; 
4 Wym. p. 121. 

105. The agreement of both parties constitute ari adop¬ 
tion in the Kritrima form valid. Durgopal Sing vs. Roopua 
Sing. 3rd September 1839. 0 Sel. Rep., Cal., p. 27k 

The adoption of a sister’s son according to the Kritrima 
form, is legal. Chowdry Purmessur Dutt Jha vs. Hunoomau 
Butt Ray. 18th December 1837. G Sel. Rep., Cal., p. 192. 

106. k An adopted son under the Kritrima form takes the 
inheritance both of his own family and in that of his adop¬ 
ting parents. Mussamut Deepoo vs. Goureesunkur. 23rd 
February 182 k 3 Sel. Rep., Cal., p. 410. 


DWYAMUSHYAYANA. 

107. The adoption of an only son is invalid unless the 
natural father delivers his son to the adoptive father, on 
condition that he should belong, to them both as a son, and 
the latter adopt him on that condition. Raja Shumshere 
Mull vs. Ranee Dilraj Ron war. 31st January 1816. 2 
Sel. Rep, Cal, p. 216. 
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PUTKIKA PUTRA. 

108. A sister’s daughter cannot become an adopted 
daughter or her son putrika putra, nor is the adoption of. a 
putrika putra valid in the present day. Nursing Narain 
vs. Bhutton Loll. Sutli. Rep., p. 1941. 

109. The adoption of the daughter of a brother, with 
the condition that her eldest sou shall be “ Putrica Putra" 
(son of a daughter) of the adopted, is legal. But it is 
essential to the validities of the adoption that it take place 
previous to her marriage. Nowul Rai vs. Bhugawuttee 
Coowur. 6th January 1835. 6 Sel. Rep., Cal., p. 5. 

ADOPTION BY PURCHASE. 

110. Adoption by meaus of purchase is obsolete in the 
present (the kali) age, unless on the ground of local usage 
and custom. Guroomull vs. Mooneesamy. Cited in the 
goods Annava Chingleroy Moodeliar. 1 Str. N. M. C., p. 71. 

111. See Yechereddy Chinna Bassapa vs. Ycchereddy 
Gowdapa. Suth. P. 0. cases, p. 41, 


MANA8U PUTRO. 

See “ Gift, ” 10. 

See “ Limtation,” 2, 4, 11, 14. 


1. 

2 . 

3. 

4. 

5. 
G. 

7. 

8 . 
9. 

10 . 

11 . 


ALIENATION. 

By a Foilier. 

By a Guardian. 

By a Co-parcener, 

By a Widow. 

By a son. 

By a daughter. 

By an heir. 

By an uncle. 

Of endovjed pi'operly. 
For legal necessity. 
Valuation of claim. 


1 .—By a Father. 

1. A father is not incompetent to sell immoveable pro¬ 
perty acquired by himself. Mudon Gopaul Thackoor vs. 
Rambuksh Paurah. Sevestre Con. Mar., p. 472, 
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2. Sale by a father of ancestral immoveable property 
without the concurrence of his son, is not necessarily void, 
though it may be avoided, unless the purchaser can show 
that it was made during a season of distress, or for the sake 
of the family, or for pious purposes.— Ibid. 

3. A son or grandson’s right of prohibition-to bis un~ 
separated father making a gift, donation, or sale of effects 
inherited from his grandfather cannot he exercised in favor 
of an unborn son. Mussamut Goura Chowdrain vs. Churn - 
mun Ghowdry. Suth. Rep., p. 340. 

4. A sop’s power to prevent alienations by the father 
extends to acts of waste, and not to alienations for payment, 
of joint family debts, and for the maintenance of the 
family. Bissuinbhur Naik vs. Sudaseeb Mohaputtm. 
1 W. R, p. 96. 

'5, A Son may sue to obtain a declaration that the sales 
by the father are as against him void and inoperative. 
Kanth Narain Sing vs. Prem Lall Pauvay. 3 \V. R., p. 102. 

(). In a suit by a son to annul an alienation of ancestral 
property by his father, the onus is not on the son to prove 
the absence of necessity for the sale, but on the purchaser 
to prove the existence of the necessity. When the neces¬ 
sity is shown, it is not for the lender to see to the appli¬ 
cation of his money, nor can his title be vitiated even if 
the borrower wastes the loan, and neglects to appropriate 
it to the purpose for which it was borrowed. Jugdel 
Narain Suhaye vs. Lalla Ramperkaih. 2 W. R, p. 292. 

7. A father may give a small part of the ancestral 
estate for a pious purpose without consent of sons, Gopaui 
Chunder Pandc vs. Babu Koonwur Sing. 3rd April 1830. 
5 Sel. Rep., Cal., p. 24. 

8. A , died leaving a widow B., -who succeeded to his 
property. On B’s death A’s brother G., succeeded to the 
property, and alienated a portion thereof. 0’s son sued 
.on the ground that the property was ancestral, and there¬ 
fore 0. had no right to alienate. Held, that the Slmstras 
are prohibitory of the alienation of ancestral property by 
a Hindu father without the consent of his son as heir to 
such property. Gourpersaud vs. Ramgolam. 23rd May 
3845. S. D. A., Cal, p. 175. 

9. Where a mortgage had been effected by a Hindu 
father in a district governed by the Mitakshara law, for tin 
purpose of saving the estate from sale for arrears of 







revenue. Ildd, on the precedent of the ease of Hunoo- 
raanpersaud Panday (vi„ Moore I. A., p. 393), that as the 
mortgagee appeared to have,, acted in good faith, and had 
lent the money to prevent a former mortgage from being 
foreclosed, his mortgage was a good arid a valid one. 
Deotaree Mohapattur vs. Damoodur Mohapattur. 28th 
December 1859. S. D. A., Cal., p. 1643. 

10. An alienation made by a Hindu with the consent of 
his son cannot be questioned by his grandson. Buraik 
Clmtter Sing vs. Greedharee Sing. 9 W. JR., p. 337, 

11- A son is entitled to recover from a purchaser from 
his father’s ancestral property improperly sold by the 
father, and in the absense of proof of circumstances winch 
would give the purchaser an equitable right to compel a 
refund from the son, the latter would be entitled to recover 
without refunding any part of the purchase-money. 

But if it is proved that the son got the benefit of his 
share of the purchase-money, the son must refund his share 
of the purchase-money before he can recover his 
share of the property sold. And where the purchase- 
money has been applied to pay off a valid incumbrance on 
the estate, the right of the son to recover will be subject to 
that of the purchaser to stand in the place of the 
incumbrancer. 

The onus in such cases to prove the application of the 
purchase-money lies on the purchaser. Modhoo Dyal Sing 
vs. Golbur Sing. 9 W. It., p. 511. Full Bench Ruling. 

12. A son, whatever right he may possess during liis 
father’s lifetime, may, within twelve years from his father’s 
death, sue to recover ancestral property improperly alienat- 

-ed by the father. Baboo Dabeepertab Naraia Sing vs. 
Monohur Doss. Suth. Rep., p. 96. 

13. A suit by a son to set aside alienations by his father 
must be brought within twelve years from the date of the 
alienation, or within twelve years from the date of the sou 
attaining majority, supposing the alienations to have been 
made during his minority. Beer Pershad vs. Doorga 
Pershad. Suth. Rep., p. 215. 

14. In the absence of evidence to the contrary, it must 
be assumed that the price received by the father became a 
part of the assets of the joint family, and therefore, if the 
son seeks the aid of the Court to set aside the purchase, 
he must do equity, and offer to repay the purchase-money 
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unless he can show that no part of such purchase-money 
or the produce of it, has ever come to his hands. Muddim 
Gopaul Thakoor vs. Rambuksh Pandey. 6 W. R, p. 71. 
See Muddim Gopaul Thacoor vs. Rambuksh Pandey. 
6 W. R., p, 74, sequel to the above case. 

J5. A sale by a father is valid by Hindu law to the 
extent of his own share of the undivided estate. There is 
no distinction, according to the Madras School, between a 
father and other co-parceners. Balanivelappa Kaundan vs. 
ftjannaru ISfaikan. 2 Stokes, p. 410. 

16. When ancestral property is sold by the father, and 
the son sued to cancel the sale, and oust the purchaser 
therefrom, the son is entitled to sue for cancelment of 
such sale, and the decree should not be in the term 
declaring that the property is ancestral, and will pass to 
the fathers heirs on his death, but a decree, cancelling 
the sale, so far as it obstructs' him in asserting his right, and, 
in effect, declaring the sale to be invalid, without interfer¬ 
ing with the actual possession that may have been obtained 
by the purchaser. Babooram and others vs. Gujadhur 
Sing. 25th March 1807. F. B. Rulings. H. C. N. W. P., 
Part 2, p. 07 

17. A common ancestor having had sons, has no power 
to assign away any of the ancestral property to one who had 
no title to inherit, even though the assignment might have 
been absolute. Tandavernya Gounden vs. Tandavaraya 
Gounden. M. S. D. A. 1859, p. 40. 

18. A male Hindu is only controllable in the dis¬ 
position of divided ancestral property by his son's son's sons 
or son's grandsons. Mnssamut Gondhee vs. Hanumau 
Sing 12th May 1868. S. D. A., N. W, P., p, 175. 

19. UndertheMithila Law, the father of a Hindu family 
cannot give Mukumirri Lease of land, at a nominal rent, 
as a reward for faithful service, when his children, being 
infants, do not consent to such a grant. Pertabnaraiu 
Das vs. the Court of Wards, S B. L. R, A. (?., p. 21. 

2 .—By a Guardian. 

20. Sale of part of a minor's inheritance without legal 
necessity is invalid under the Hindu law. Moneyan vs. 
Moneyrawney Moodolly. M. S. D. A. 1858, p. 104. 

21. The mother of two minor children conditionally sold 
her husband’s estate for the purpose of paying off his debts. 
In the absence of proof of the necessity for the alienation 
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die sale was illegal. Sheo Sehai vs. Btinyad Sing. 10th 
December 1838.^6 Sol? Rep., Cal, p. 244. 

3. By a Co-parcener. 

22. A., B. } C. were sons of brothers and tenants in 

common of some ancestral lands. A,, several years before 
death by deed, gave his general estate to D,, bis sister’s son, 
and had bis name recorded. On suit by B. and C. after 
A V death for A V share in the land. Held, that the gift 
was illegal, as the property was undivided. Jivan Ltfll 
Singh vs. RarngovindSing. 24th January 1832. 5Sel. Rep,, 
Cai., p. 163. 

28. The manager of an undivided Hindu family, if act¬ 
ing in his individual capacity, can sell his own share of the 
family property only. Damodur Vitliul Kharc vs. Datno- 
dur Hari Somuna. 1 B. H. C. Rep., p. 182. 

24. A conveyance or transfer of joint property by one 
member of a family is illegal without the consent of other 
members. Lewis Cosserat vs. Sudaburt Pershad Salioo. 
3 W. R, p. 210. 

25. According to the Mithila law, a sale made by an 
adult member of a joint Hindu family, without the con¬ 
sent of all the heirs, is void when it was made without 
legal necessity, and not for the benefit of the minors. 
Sheopersaud Sha vs. Gungarain Sha. 5 W. R, p. 221.' 

26. Ileldi in the case of two brothers who lived separate, 
but were undivided in interests, that the sale of a portion 
of the family property by one of them, without the con¬ 
sent of the other, was null and void by Hindu law. 
Bajee Sudshet vs. Pandoorung Ram Chunder. 15th May 
1849. S. D. A., Bom., p. 93. 

27. A youuger brother is incompetent to mortgage an 
undivided estate without the consent of the elder. Ballojee 
Bappojee vs. Venkapa Newada. Sel. Rep., S. I). A., Bom., 
p. 243. 

28. Although there has been no actual partition by 
metes and bounds, a co-parcener holding an ascertained 
share in immoveable property is competent to alienate it, 
without the consent of the other co-parceners. Hurdwar 
Sing m Luchmun Sing. H. 0. N. W. Vol 4, p. 42. 

29. The managing member^may sell part of the ances¬ 
tral estate to provide for the necessities of the family. 
Ramiah vs. Kantaya. M. S. 1). A., 1859, p. 142. 
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30. An undivided member of qj, Hindu family cannot 
sell a portion of the ancestral property unless driven thereto 
by pressing necessity. Ramakutti. vs. Kalathur Syan. 
M. S. D. A. 1859, p. 270. See “ Undivided Hindu family.” 

4.— By a Widow. * 

31. [A Hindu widow may only sell for her maintenance, 
when the property, ab initio, is of such a nature that 
without a sale she could not maintain herself. Doe dcm. 
Raj Chunder Paramanick vs. Hullo Ram Biswas. 1 Fulton" 
p. 133.] - 

32. Held, that a conveyance by a Hindoo widow for 
other than allowable purposes is void ; but the reversioners 
are not entitled to immediate possession unless the aliena¬ 
tion is of a nature involving forfeiture of the property. 
Held, also, that a sale on the unfounded and wilfully false 

'statement, that it is in discharge of a husband’s debts, 
was in fraud of the reversioners, and an act of waste 
entitling them to possession, but subject to a suitable 
maintenance to the widow. Mussamut Mowla K.oowar vs. 
Chatterkey. December. S. D. A. N. W. P. 18C5, p. 159. 

33. The widow of a Hindu having sold a portion of a 
family residence, her daughter-in-law instituted an action 
to cancel the sale, on the plea that she was heiress to 
the property in right of her deceased husband. The 
mother-in-law contended, however, that the said daughter- 
in-law had lost all right in consequence of her sotT (the 
daughter-in-law’s deceased husband) having predeceased 
his father. When the case was tried, the MoonsifF held 
that the widow of a sou has a right to succeed to the 
property of the father of her husband, hut the Zillah 
Judge decided that, in the case of a Hindu dying without 
male issue, his property descends to his widow. "’The case 
then coming before the Sudder Dewanee Adawlut, it 
was determined that the sale was invalid as not having 
been made with the consent of the sou’s widow. Baec 
Amrnt vs. Baee Koosul. 9th February 1849. S.D. A., 
Bom, p. 5. 

34. A Hindu widow cannot, under any circumstances, 
alienate the whole landed estate devolved on her by the 
death of her husband, nor can she alienate a part (except 
under special circumstances) without the consent of all 
the husband’s heirs, notwithstanding she may have 
obtained the consent of the nearest heirs ; and a deed of 
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gift executed by her in favor of a stranger to be vadd 
must be attested by all her husband’s heirs as consenting 
parties. Mohun Lall Khan vs. Ranee Siroomunnee. 31st 
August 1 $12, 2 Seh Rep., Cal, p. 41. 

35. A lease granted by a childless widow is valid, and 
inures for the life%f the widow. jVlussamut Mohan Koowar 
vs. Baboo Zoramim Sing, 1 Marshall, p. 1GG. 

3G. Acts of a Hindu widow allowed to stand good 
during,, her lifetime. Durgah Roy pp. Mussamut Emeranee 
Kooer. Seves(re Con. March, p. 60. 

37. A conditional sale is an alienation, the validity of 
which a reversioner to a Hindoo widow is, under the Hindoo 
la\y, entitled to question. Odituarain Sing vs. Dlrurm 
M ah toon, Suth. Rep., p. 263. 

38. The consent of all the reversioners is necessary to 
make a sale by a childless Hindu widow valid in law, but 
the purchaser is entitled to hold the property during the 
widow’s lifetime. Only immediate reversioners are entitled 
to impeach the sale by a widow. Mussamut lladba vs. 
Mussamut Koer. Suth. Rep., p. 148. 

39. [The consent of all the reversionary heirs living at 
the timejpf the execution of a conveyance by a Hindoo widow, 
either directly or by attestation, is requisite to make a sale 
binding against, the reversioners. Kartic Urmokar vs. 
Dliunno Monee Goopto. Suth. Rep., p. 268.] 

40. A widow has no power to dispose of by will of im¬ 
moveable property inherited by her from her husband. 
The word “ inherited ” used in the Mitackshara in regard 
to a womans Streodhun ,. does not include immoveable pro¬ 
perty, sp as to make it her peculium, but refers only to 
personal property over which alone she has an absolute 
dominion. Uoburdhun Nath vs. Onoop Roy. 3 W. R, 
p. IOo. 

41. Alienation by a widow of her husband’s estate, 
except for his spiritual benefit, is illegal. Joi Ram Dhami vs. 
Musan Dhami. 30th January 1830. 5 Sel. Rep., Cal., p. 3. 

42. A sale by a widow to her daughter’s sons of joint 
property derived from her husband is invalid. (See note.) 
Sheoburt Sing vs. Mussamut Ghoosa. 10th March 1836. 
G Set, Rep., Cal,, (50. p. 

43. Mortgage by a widow of her late husband’s house to 
one of Ins creditors held good against another creditor of 
her husband holding a decree of a date subsequent to the 
mortgage. Oottumram vs. Hurgovindas. 2 Bolt., p. 127. 
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44. A, died leaving B: t a grandson by a son deceased, 
C., the widow of another son deceased, and D. and E. sons 
him surviving. All four held separate possession of their 
respective shares in the estate. C. sold her share for R& 005 
to pay off’ a debt of A’s, of Rs. 670. D. and E. having 
waived their rights, B. sued as reversioner to set aside 
the sale made by G. Held , that 0 . did uo wrong in selling 
her share to pay off the debt, and the mere fact that she 
sold it for more than the amount of the debt, did not 
render the sale invalid. Lala Chatranarayau vs. Uba 
Kunvvari. 1 B. L. R., A. 0., p. 201, 

5,— By a Son. 

45. An alienation by a son without the fathers consent 
is invalid. Sheo Rutton Koonwur vs. Gour Beharce 
Bhukkut. 7W. R, p. 440. 

6 ,—By a Daughter . 

46. A daughter has no power to alienate by gift her 
ancestral property to the detriment of other heirs of her 
father. Miussamut Gyati Koowur vs. Dookhuru Sing. 3rd 
February 1829. 4 Sel. Rep. Cal., p. 330. 

7. —By an Heir , 

47. Held, that possession is not necessary, according to 
the shastras, to the validity of a sale, and that property not 
being tied up by a decree until attached, and such decree 
not being against the said property, specially the sale 
thereof, is not affected by the fact of some of the vendor’s 
father’s debts being at its date unliquidated. Sunhussapa 
Nin Cbiubiissapa Dhoolikopode vs. Moodkapa Ruddy. 
23rd September 1861. 8. S. D. A., Bom., p. 235. 

8. — By an Uncle. 

48. The consent of the nephews to a sale by their uncle 
of ancestral property is not requisite according to the 
Mitakshara, or the law as current in the AJ:tibia. The 
consent of the sons and grandsons is alone necessary to 
the sale by the father of ancestral property. The principle 
of the distinction, as stated in the Mitakshara, is that 
a son has an inchoate right in the possession of his father 
from the time of his birth, whereas a nephew has no 
right at ail in the ancestral property in the possession dt 
his uncle until after the death of the latter. Gopal Dutt 
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Pandey vs. Gopal Iiall Misser. 17th September 1859, 
a D. A., Cal., p. 1814. 

49. Held. that a nephew is not competent by Hindu 
law to object to any alienation of ancestral property 
directly or indirectly made by his uncle. Gungadur 

«Ruwut vs. Madoo Chunder and others. H. C., N. W\ P., 
Yol. 4, p. 4. 

9 ,—Of endowed property. 

50. Alienation of the property attached to an endow- 
• merit, as if it were private property, is illegal. Mohant 

Gopaul Doss vs. Mohunt Kerparam Doss. 3rd June 1850. 
S. D. A., Cal., p, 250. 

51. [A mere nominal endowment does not prevent 
alienation. Juddonath Burral vs. Kalicoomar Ghose. 27th 
April 1852, S. D. A., Cal , p. 331.] 

52. Alienation of a mnndecr by one out-of six cliellas 
of a Byragee Gooroo, declared illegal without concurrence 
of all. Gopauldas Kin he ruins vs. Damodur. 1 Borr., p. 439. 

10. —For legal necessity. 

53. [Alienation of property to defray expenses of a suit 
field not to be illegal. Nuwab Nazim vs. Juddonath 
Burral, and Kalikisseu Ghose vs. Juddonath Burral. 27th 
April 1852. S. D. A., Cal., p. 311.] 

54. |* Alienation (transfer by mortgage) made to clear 
off old debts, and pay for a marriage, was held to have 
been made under sufficient urgent necessity. Hurnath 
Roy Chowdry vs. Indur Chunder Chowdry. 2(jth February 
1859. S. D. A;, Cal., p. 207.] 

55. The existence of a decree against the father is not 
sufficient evidence of the necessity for his selling his sons 
interest in ancestral property. Ivantoo Lall vis. Gfeedharee 
Lall. 9 W. R, p. 469. 

50. held , on a question of the necessity of the sa[e of 
the ancestral property under the Mitakshara law, that the 
only proof of necessity was the recital in a byanamah of a 
debt of Rs. 1,000 to a z ur-i-peshgeedar, which was 
to be paid by plaintiff if they wished to complete the 
sale, and their vendor failed to execute the conveyance. 
Held, that the terms of this deed showed no such pressing 
necessity of payment on demand. 

Held, further, that only so much of the property should 
be sold as is sufficient to meet the claim, and that where 
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the whole of the estate, or a larger portion than absolutely 
required for this purpose, is sold, it must be shown by the 
purchaser, to the satisfaction of the Court, that the money 
required to pay off the claim could, not be raised otherwise. 
Dabee Persaud vs. Ameerut Misser. 13th May 1861. 1 
S. D. A., Cal., p. 193. 

11 .—•Valuation of Claim. 

57. Where a plaintiff only sues for declaration of his 
title to certain lands on reversal of the Kobalas said to 
have been illegally excuted by his father, he need not be 
(jompelled to value the case at the total of the consider¬ 
ation mentioned in those deeds. Sheo Golarn Sing vs. 
Bejoyram Pertab Sing. Suth. Rep., p. 317, 

See t( Reversioners” 2, 3, 4, post . 

See “ Son,” post 

See “ Limitation” fq 6, 7, 10, post 


ANCESTRAL PROPERTY. 
See “ Property. ” 


ASCETIC. 

1. An ascetic, a mere life-tenant, cannot alter the 
succession to an endowment belonging to ascetics by an 
act of his own in connection with the status under which 
he originally acquired the trust." Mohunt Rurnun Doss vs. 
Mohunfc Ashbul Doss, 1 W. R., p. 1 GO. 


BANDEU3. 

1. The enumeration of Bandlms, or cognate kindred 
given in Mitakshara Chap. I, section 6, art. I., is not ex¬ 
haustive. The maternal uncle and the father’s maternal 
uncle will take as heirs in preference to the Crown. 

Tn a suit by the Crown claiming lands as an escheat, 
which are admittedly in the possession of the party 
claiming as heir, the onus is on the Crown to show that 
the last proprietor died without heirs. It is open to the 
defendant in such a suit to set up any jus tertii to bar 
the claim of the Crown. Giridhari Lai Roy vs. The Govern¬ 
ment of Bengal. B. L. R., P. C. } p. 44. 
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See “Undivided Hindoo Family,” 'post. 

See “Alienation,” 18, 22, 23, ante. 

See “ Guardian and Ward,” 3, pos£. 

BROTHER’S SONS. 

1. [Brother’s sons are heirs in preference to brother’s 
son’s son. Larmourcu vs. Tripoora Soond&ree Dossee. 3rd 
May 1859. S. D. A., Cal., p. 569.] 

See “ Adoption,” ante. 

See “ Alienation,” ante. 

See “ Inheritance,” pout. 

See “ Property,” post. 

See “ Guardian and Ward,” 4, ante. 


BROTHER’S DAUGHTER. 

1. A brother’s daughter is not enumerated in the order 
of heirs as given in the Mitaksliara. Mussamut Jogmurut 
Kour vs. Baljoo Seetul Persaud Singh. Sevestre Con. 
Marshall, p. 433. 

See “Adoption.” 

BROTHER’S DAUGHTER’S SON. 

See “ Inheritance.” 

BYRAGEES. 

1. Byragees are not excluded from inheritance. Teeluck 
Chunder vs. Sharaachurn Prokas. 1 W. R, p. 209. 

2. A Hindu becoming a Byragee, if he chooses to retain 
possession of, or to assert his right to, the property to 
which he is entitled, may be doing an act which is morally 
wrong, but in which he will uot be restrained by the Courts. 
Jagaunath Pal vs. Bidyanand. 1 B. L. R, A. C„ p. 1 14. 

3. A Byragee is not necessarily such a religious 
devotee that his goods are inherited by his pupil in the 
event of intestacy. 

Semble. —The goods of a Yati are inherited by hjs 
Syshia arid not by his chelah. Govind Dass vs. Ramsahoy 
Jemadar, 1 Fulton, p. 217. 
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+. A party becoming a Byragee (but mingling iu wordly 
affairs) was held not to have become an ascetic to such 
an extent as to exclude his adopted son from succeeding 
to his property. Mohunfc Modh'obun Dass vs. Hurry 
Kissen Bhunj. S. D. A., Cal. 9th December 1862, p. 1089. 

..I. ! CASTE. 

1. Suit by a Sravuk Beesa Ooswul Buny'uu for recovery 
of damages, on the allegation- that the defendants had 
wilfully and maliciously caused the loss of his character by 
omitting to invite him in a solemn feast of the*caste, was 
decreed, and damages awarded. Dhurm Churnl Abeela vs. 
Nanabbaee' Goolalclmnd. 1 Borr., p. 13, (see Hurruk 
01#nd Moteechuud vs. Khoosalchund Goolabchund. 1 
Borr., p. 38). 

2. Expulsion of a member of the Lohar caste for 
marrying second wife without consent of his first, affirmed. 
Rugoonath Jetlia vs. Poorshootum Sunker. 1 Borr., p. 440. 

3. Expulsion from caste (of Rajpoots), for neglect of 
ceremonies affirmed. Ghelajee Naiiabhaee vs. Umarsiug. 
1 Borr., p. 430, 

See “ Divorce, ” 1 to 6, 

See Dowsr, 1. 

See Escheat, 1, 

CIIKJXA. 

See * Byragee;” 

CHILD. 

See “ Parent aud child.” 


CONVERSION. 

1. Upon the conversion of a Hindu to Christianity, the 
Hindu law ceases to have any continuing obligatory”force 
upon the convert. Abraham vs. Abraham. 9 M. I. A. 
p. 195. 

2. The natural son of a European by a Hindu mother, 
adhering to the religions pureuasion of his mother, is 
subject to Hindu law; and he and his brothers being 
undivided, his share goes on his death to the surviving 
brothers, and not to his widow. Land} 1 Boymnmal vs. 
Peyaree. M. S. D. A., 1858, p. 125. 







3. A Hindu member of an undivided family having be¬ 
come Mohamedan, separated and took with Mm certain pro¬ 
perty, and there being no proof that his general property 
was left in the family, it was held that his sou who remained 
in the family did not take his fathers share in the 
general family property, as it stood at a long subsequent 
date. But the son was held entitled to claim liis own 
personal share in the earnings of the family, not an equal 
share, but a share in proportion to his actual earnings, 
Having failed to show that any balance was due to him, 
on that account, he was still held to have a customary 
right to maintenance. Rajah Beharee Lali vs. Rajah 
Tej Kishen 5th August 1862, part 1. Oudh Sel. Civ. Cases, 

p. 112. 

4. Before the passing of Act XXL of 1850, the pro¬ 
perty possessed or acquired by a Hiudu convert to Maho- 
medanism, prior to his conversion, past to his nearest heir 
professing the Hindu religion... Ranee Mewa Koonwur vs. 
Oudh Beharee Ball. H. C., N. W. R, vol. III., p. 311. 

5. An agreement made between the members of a family 
for the settlement of their disputes, was not to be regarded 
as conferring a new and distinct title upon the several 
members, but as recognising previously-asserted rights, and 
the Courts were hound to give effect to it. Oudh Beharee 
Lall vs. Mewokur. H. Cr, N. W. R, vol. IV., p. 82. 

6. When a person becomes convert, his property is 
under Hindu law forfeited to his sou, the mere omission 
by son to enter upon the property vested in him by for¬ 
feiture, or otherwise to assert his right to it, would not re¬ 
vert it in the convert, and make it descendible to his heirs. 


CONVEYANCE. 

1. By the Hindu law no words of inheritance are 
necessary to pass the freehold of land to the heirs. 

A freehold estate cannot be created by parol or informal 
written instrument. Sreemutty Annundmoye Dossee vs. 
John Doe, on the demise of the East India Company. 
8 M. I. A., p. 43. 4 

2. By the Hindu law a verbal grant of real estate is 
good, if followed by possession by the grantee. Doe chm 
Rajah Seebkristo vs. The East Indian Company. 6 M. 1. A., 
p. 267. 
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1. An estate cannot be burdened with the debts of one 
of its joint owners after that, person’s decease. Lewis 
Cosserat vs. Sudaburt Persliad Sahoo. 3 W. R., p. 210. 

2. [The sole manager of the joint stock of a joint Hindu 
family, supposing that joint stock to be augmented by 
his sole exertions, is not entitled to a double share of the 
amount of the augmentation for his trouble. 

The acquisition of a distinct property by a member of 
& joint Hindu family, without the aid of the joint funds 
or of joint labor, gives a separate right, and creates a 
separate estate. 

The acquisition of a distinct property, with the aid of 
joint funds and joint labor, gives the acquirer a right to 
a double share thereof. 

The union with the joint fund of that which might 
otherwise have been held in severalty, gives it the character 
of a joint, and not of a separate property. Gooroochura 
Loss vs. Goluckmoney Lossee. 1 Fulton, 164.] • 

3. Disputes having arisen among the brothers of an 
undivided Hindu family, and owners of land, certain 
agreements were entered into between them, by which 
their interests and liabilities were declared, and the matters 
in dispute referred to arbitration. A decree having 
been obtained by a creditor named in the agreements 
against one member only of the family, and the debt 
recovered from him alone, it was decided by the Courts, 
and affirmed on appeal, that the other parties were liable 
to be called upon to contribute in respect of their several 
shares. Domun Sing vs. Kaseeram. 1 M. I. A., p. 366. 

4. The general rule that the possession of one member of 
a joint Hindu family is the possession of all other members, 
does not apply where the party claiming has been clearly 
excluded from the family. Jowala Buksh vs. Dhurm 
Sing. 10 M. I. A., p. 511. 

5. The presumption of the Hindu law is that the whole 
of the property of an undivided Hindu family is in co-par- 
cenery. The onus lies on a member of such family to 
prove that it was separately acquirer!. Dhurm Doss Pandey 
vs. Hussumat Sharna Soondri Dibiah. 3 M. I. A., p. 229. 

_ 6. ^ In a suit for the division of the property of an undi¬ 
vided Hindu family, the whole of the property of each 
individual is presumed to belong to the common stock, and 
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it lies upon the party who wishes to except any of it from 
the division to prove that it comes within one of the 
exceptions recognized by Hindu law. Limmon Row 
Sadasew vs. Mullar Row Bajee. 2 Knapp., p. 60. 

Where a widow sued to recover from the brothers of her 
deceased husband a share of property which remained 
undivided at his death, a division of part of the family 
property having taken place during the lifetime of the 
husband. Held, that the plaintiff had no right to recover 
the property which was actually undivided at the death 
of her husband. The doctrine propounded in Section 291 of 
Strange's Manual of Hindu law dissented from. Timmy 
Reddy vs . Achama. 2 Stokes, p. 325. 

7, D., one of five brothers constituting an undivided 

Hindu family, but having no ancestral estate, acquired 
personal property, with which, with the aid of his brothers, 
he established and carried on a banking business at five 
different places. Such circumstances, under the general 
principles of Hindu law, held to constitute a joint family 
property in which the brothers were entitled to share. 

The burden of proof that such was only an ordinary' 
partnership, and not a jointly-acquired family propert} 1 *, 
lies on the party claiming it to have been separately 
acquired. 

Ordinary co-partnership property is not subject to the 
rule of Hindu law, which excludes a widow from the 
succession at her husband's death to a share of the joint 
property of an undivided family. Rampersaud Tewary 
vs. Sheo Churn Doss. 10 M. I. A., p. 490. 

Undivided brothers are jointly liable for a joint debt. 
Shaik Mooroot Saib vs. Chettumbumm Chutty. M. S. N 
1858. p. 255. 

See “ Alienation ” 18, 19, 20, 21, 22, 23, 24, 25.. 


DAUGHTER. 

1. IIeld, that, as between two married daughters, the 
circumstance of one having a son is no qualification on this 
side of India, giving the married daughter having a son 
a superior claim to inheritance of her parent’s property over 
the married daughter not having a son; such priority of 
claim depending on the several daughters, being respectively 
endowed (sadkan) or unendowed (nirdhan), the unendowed 
daughter has the preference. 
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Semble .—A daughter who becomes incurably blind .in 
her infancy has no right to inheritance, but only to main¬ 
tenance; Balcdbai vs. Mattchb&b&i. 2 B. H. C. Rep., p. 5 


DAUGHTER’S SON. 

See 4 ‘ Property. ” 

See “ Alienation” 42. 

See “ Inheritance. ” 

DAUGHTER’S SON’S SONS. 

# See “ Inheritance. ” 

DISAPPEARANCE. 

1. [The time allowed for the re-appearance of a missing 
person is twelve years, after which his death is to be pre¬ 
sumed. Ramlochun Piridhan vs. Hurchttnder Chowdree. 
6 Sel. Rep., Cal., p. 98, 13th August 1836.] 

2. [Where a Hindu disappears and is not heard of, for a 
length of time, no person can succeed to his property as 
heir until the expiry of twelve years from the date on 
which he was last heard of. Jamuajoy Mazumdar vs. 
Keshab Lall Ghose, 2 B. L. R A. C., p. 134] 


DIVORCE. ^ 

1. Divorce permitted to a wife of the Runsara caste 
according to the rules of the caste, in case of ill-treatment.. 
Kaseram Kriparam vs. Umbaram Hurree Chund. 1 Born, 
p. 429. 

2. Claim by a wife of the Gundurva caste for a divorce 
from her husband or repudiation of his second wife. Di¬ 
vorce granted. Mohashunkur Khoosal vs. His wife Ootum. 
1 Borr., p. 572. 

3. Divorce amongst the Koombee caste depends on the 
husband's pleasure. Plurree Bhaee Narnia vs. Nuthoo 
Koobeer. 1 Borr., p. 65. 

4. A father cannot clai m divorce for his daughter.— Ibid. 

5. Amongst the Dusa Morh Maduliyu Bunyan caste, 
contracts for marriage can be set aside in cases of personal 
deformity in females, and impotence in males. Mussamufc 
Ruliyat vs. Madhowjee Panachund. 2 Borr., p. 739. 

6. Divorce granted to a woman of the Wuiun caste on 
account of her husband's dissolute and bad character, 

1 Borr., p. 452. 
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DOWER. 

1. The right to retain possession of her Piolla or dower 
jewels, does not accrue to a Brahmin woman until she 
attains her thirtieth year. Jebha Lukshmee vs. Annun- 
draifi Govindram. 1 Borr., p. 128. 

2. A woman has a right to retain possession of her dower 
jewels. Muyaram Rajaram vs. Govind Ruttonjee. 2 
JBorr., p. 270. 

8. Right inherent in a woman to employ her dower for 
Her own use without being subject to control of relations, 
so long as she spends it in a reasonable manner. JDoolub- 
das Brijbhookundas vs. Larkoonwur. 1 p. 466. 

4. A. y the stepfather of B. t marries B. to G. y and gives 
her G. a dower. B. dies, and C. wishes to contract a second 
marriage. Ruled, that A . by Shastras, can make no demand 
for restitution of the dower given by him to C nor 
prohibit her from contracting a second marriage. Baee 
Button vs. Lalla Munnohur. 4th March 1848. S. D. A,, 
Bom., p. 86. 

BWYMUSHAYANA. 

See “ Adoption. ” 

ENDOWMENT. 

1. [A Hindu widow cannot endow an idol with her hus¬ 
band's property, or a portion thereof, to the detriment of 
the reversioners. Kartic Ckunder Chuckurbutty vs. 
Gourmohun Roy. 1 W. R, p. 48.] 

2. [Each of the members of a Hindu family having pos¬ 
session of endowed property for the service of a family 
idol is bound to supply his quota of expenses for that 
service in proportion ,to his share, and that where one or 
more of their co-sharers, to maintain the whole worship of 
the idol, such co-sharer is entitled to recover from the 
defaulting membersi Judoonundun Burrul vs. Kalee 
Doss Dhtir. 21st August. 2 Cal. S. D. A. of 1860, p. 140. 

3. The Adkenakurther of a pagoda (manager of a Math) 
has the power of nominating his successor. Soobramaaeya 
Pandarum vs. Aroomooga Tkumberan. M. S. D. A., 1858, 
p. 33. 

4. A female can, by means of a fitting deputy, discharge 
the office of Lelay, or personation of the deity, and hold 
the Meerassee, under Hindu law, unless local custom 
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may prevail to disqualify her. Moottoo Meenachy Ummal 
vs. Villoo Shutter. M. S. D. A, 1858, p. 136. 

See ‘'Alienation, ” 44, 45, 46. 

See “ Ascetic. ” 

See “ Mohunt. ” 


ESCHEAT. 

1. The estate of a Hindu of the Brahmin caste dying 
without heirs escheats to the Crown as the sovereign power 
in. British India. An estate taken in escheat is subject to 
the trusts and charges, if auy, previously afiectiug the 
estate. 

Semble .—There is no distinction in this respect between 
sacerdotal Brahmins and the ordinary members of a caste. 

Where the Crown takes by escheat for want of heirs, 
it has the same right to impeach an unathorized alienation 
by the widow, which the heirs of husband, had there been 
auy, would have had. The Collector of Musulipatam vs. ■ 
Cavaly Yencata Narainapah. 8 M. I. A., p. 500. 

For judgment of the S. D. A. Madras, See Cavali 
Vencata Naranapah vs. Collector of Masulipatam M S 
I). A., 1858, p. 99. 

2. A. dies leaving a widow and their two sons, 0. and 
I)., who inherit his estate. C. dies, and his widow succeeds 
to his moiety. D. dies, and this mother succeeds to his 
moiety, which, on the death of the mother, is vested in 
the Crown to the exclusion of the other son’s widow. 

Jushoodah Raur vs. Juggernauth Takoor. Montriou C* 
H. L„ p. 545. 

See “ Bandhus. ” 

EXCLUSION FROM INHERITANCE. 

1. Dumbness, if from birth, is a cause of disinherison in 
females as well as in males. 

A Hindu widow born dumb is, according to the law 
prevailing on this side of India, incapable of inheriting 
from her husband. 

Such widow is, however, entitled to her Stridhun, and 
to maintenance out of the property of her deceased 
husband. 

Case remanded to have the widow made a party to the 
suit, that it might he determined whether she was born 
dumb, and if so, that the amount of her stridhun and of 
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her maintenance might be ascertained. Vallabharam, 
Shivnay vs. Bai Harigang&. 4BH.C. Reps. A. C. J., p. 185. 

2. (Where incapacity to inherit by reason of decease is 
alleged, the strictest proof of the decease is required. 
Isser Chunder Sen vs. Ranee Dossee. 2 W. R., p. 125.] 

3. A widow’s claim to the estate of her husband was 
disallowed on account of her blindness, but a maintenance 
for life was awarded. Daee vs. Poors hut turn Gopal. 
1 Borr., p. 453. 

4. [A Hindu died in 1832, leaving an only son, who 
had been blind from his birth, and two widows, the survivor 
of whom died in 1849, on the death of the surviving widow, 
the nephew succeeded as heir, the blind son being, by 
Hindu law, excluded from inheritance. The blind mau 
having married, a son was bom to him in 1858. The 
blind man died in 1861. Held , by Norman, J., that, on 
the birth of the blind man’s son, he became entitled to 
the inheritance from which his father had been excluded. 

Held, on appeal (by a Full Bench), that, by Hindu law, 
an estate once vested cannot be divested in favor of the 
son. of an excluded person born after the death of the 
ancestor. Such ruling does not apply to the case of the 
son of an excluded person if, having been begotten, and 
being in the womb at the time of the ancestors death 
he is afterwards born capable of inheriting. Kalidas Doss 
vs. Krishan Chundra Dass. 2 B. L. R. F. B., p. 103.] 

The mental incapacity which disqualifies a Hindu from 
inheriting on the ground of idiocy is not necessarily utter 
mental darkness. 

A person of unsound mind, who has been so from birth, 
is in point of law an idiot. 

The reason for disqualifying a Hindu idiot is his unfit¬ 
ness for the ordinary intercourse of life. Tirmmagal 
Ammal vs. Ramasoami Ayyangar. 1 Stokes p. 214. 

See “ Partition, ” post 
See “ Inheritance, ” J&st 
See “ Byragees. ” 1, ante . 

See “ Daughter. ” 1 Semble, ante„ 

Sec “ Gift, ” 3, post 


FAMILY. 

See “ Undivided Hindu Family. ” 
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FATHER. 

1. There is a distinction between ancestral and self- 
acquired property under the Mitakshara law, with regard 
to the light of a father to dispose of it. The fact of being 
an outcaste would not prevent him from exercising his 
rights o^er the property to the same extent as he might 
otherwise have done. Ojoodhia Persaud Sing vs . Ram- 
sartm. 6 W. R., p. 77; Wym., p. 87. 

See “ Alienation/’ 1 to 15. 

FATUER’S BROTHER’S SONS. 

See “ Inheritance.” 

FUNERAL CEREMONIES. 

1. The funeral ceremonies are to be performed by the 
eldest son, the expenses of which are to be defrayed out 
of the Estate. When to be performed by the younger 
son. See Shastrees’ opinions, Rookh-minee vs. Tooeeram. 
1 Borr., p. 189. 

2. Expenses of funeral ceremonies to be defrayed from 
the estate. Hurree-buliubh Gungaram vs, Keshouram 
Sheowdas. 2 Borr., p. 7. 

3. The funeral expenses of a Hindu widow are charge¬ 
able on the share or estate of her late husband and not 
against her daughter, on the pretence of her inheriting the 
Stridliana of her mother. Sheolali vs. Jepha. 1 Borr., 
p. 429. 

4. See “ Ghelajee Nana Bhaee vs. Ameer Sing/ 1 Borr., 
p. 389. 

gTft. 

1. In case of three donees with undefined shares, equal 
interests must be assumed. Baboo Siieo ilanoy Sing vs. 
Baboo Ramprukas Sing. 25th September, 1831, 5 Sel. 

Rep., p. 145. 

% [When a legatee does not possess the character under 
which the gift was made, then, if either that character 
was assumed in deception of the testator, or it is reason¬ 
ably clear that the testator would not have made the 
gift had it not been for the supposed existence of that 
character, the Court will construe the mention of the 
character as imposing a condition precedent to the gift. 
Sreiautty Siddesory Dassee vs. Doorgachurn Sett. Bouike, 
H. 0. Rep., 0. J., p. 361. ] 
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3. There is no prohibition in the Hindu law against a 
gift to an idiot. Although an idiot child cannot take by 
right of inheritance a gift by a parent to an idiot child, to 
operate after parent's death, is valid. Baboo Kooldeb 
Narain mMussamut Woonaa Coomaree. 1 Marshall, p. 357. 

4. An assignment of property made with a v^ew to the 
undisputed succession to the Raj of the elder branch of the 
family, and sufficient provision for the younger branches 
held to be a free, absolute, and personal gift to the parties 
specified in the deed. Baboo Rameshwur Buksh Sing 
vs, Moharaja Mobeshwur Buksh Sing. 7th March 1855. 

S. I). A., Cal., p. 71. 

5. A complete and unconditional transfer of property 
in free gift to a person, under a written instrument, can¬ 
not be revoked by any subsequent act on the part of 
the grantor. Sabapattey Moodeliy vs. Panyandi Moodelly. 
MS. D. A.. 1858, p. 61. 

6. A person claiming the property of a deceased 
Brahmin, under a deed of gift and bequest, was held 
to be entitled to it as against a daughter, since the 
latter has no positive rights of succession, and is therefore 
not in a position to raise the question of any limit of the 
power of a Hindu to give or bequeath to the prejudice of 
his heirs. Sheo Narain vs. Musst. l)ooga Dali. Oudh 
Sel. Cases, part 2, page 141, 16th October 1862. 

7. A voluntary transfer of property by way of gift, if 
made bond fide , and not with the intention of defrauding 
creditors, is valid as against creditors. G&nnabhai vs. C. 
Srinivasa Pillai. 4 M. H. C. Rep., p. 84. 

8. Plaintiff sued to enforce a gift to him of immoveable 
property by a woman living under bis guardianship as 
against her husband. Held y that such taking of the 
woman’s property by her kinsman is wholly repugnant 
to Hindu law. 

Quere .—Can a woman, without the consent of her hus¬ 
band, absolutely alienate her own landed property ? Dant.u- 
luri Rayapparaz vs. Mdlapudi Rayadu. 2 Stokes, p. 360. 

9. By Hindu Jaw a man may make a gift of any of his 
property binding as against himself. 

Where a Hindu made a gift to a person whom he 
said he had taken as Mana&upulra . Held, that he could 
not set it aside on the ground that he erred in supposing 
that the donee could perform his funeral rites. Abhachari 
vs. Ramckandrayya. 1 M. H. C. Rep. Stokes, p. 393. 
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10. A deed of gift of land forming a part of a zemindary 
executed by the zemindar in favor of his daughter five years 
subsequent to her marriage, is not valid. Sivananauja 
Perumal Sethurayar vs. Aluttu Ramalinga Sethurayar. 
3 M. H. C. Rep Mills, p. 75. 

See “Alienation.” 

See “ Krishnarpun.” 


GRANDFATHER. 

See “ Inheritance. ” 
See “ Grandson. ” 
See “ Alienation, ” 3, 9. 


GRANDMOTHER, 

1. A paternal grandmother has a preferential light over 
a stepmother to the guardianship of a minor, and also to 
dispose of her in marriage with the assent of the nearest 
male kinsman. Moharanee Ram Runsee Koonwur vs. 
Moharanee Soobh Koonwur. 7 W. R., p. 321. 

See “ Maintenance.” 

See “ Guardian and Ward,” 3. 


GRANDSON. 

1. A graudson may by Hindu law, irrespective of all 
circumstauces, maintain a suit against his grandfather for 
compulsory division of ancestral family property. Na«-a- 
linga Mudali vs. Subburmauiya Mudali. 1 Stokes, n. 77 

See “Alienation,” 3, 9. 

See “ Exclusion from Inheritance,” 4, ante. 

GUARDIAN AND WARD. 

1. The mother of an illegitimate infant is entitled to the 
custody of it, as against the putative father, where there 
appear no circumstances to control the right. The Kino- 
vs. Nagapen. 2 Str. N. M. C., p. 253. 

2. The power of a manager for an infant heir to charge 
ancestral estate by loan or mortgage, is, by the Hindu 
law, a limited and qualified power, which can only be 
exercised rightly by the manager in a case of need, or fer¬ 
tile benefit of the estate. But where the charge is one 
that a prudent owner would make iu order to benefit 
the estate, a bond fide lender is not affected by the 

/' 









precedent mismanagement of the estate. Hunoornanpersaud 
Pandey vs. Mussamut Babooee Munrai Koonwaree. 6 M. I. 
A., p. 39. 

3. An elder brother, even though only a half-brother, 
is the natural guardian of a minor (whose mother is 
disqualified by loss of caste) in preference to a grand¬ 
mother. Mussamut Muhtaboo vs. Gunesh LalL 3rd July 
1854. S. D. A., Cal., p. 329. 

4 In a suit by a Hindu against his brother's fourth 
wife and a daughter by his first to prove his right to the 
guardianship of the minor son of his brother by his first 
wife, separation of the brothers being admitted. Held , 
that the step-mother was the legal guardian, and in the 
event of her resigning, then the uncle in preference to the 
half-sister. Lukmee vd. Amur Chand. 1 JBorr., p. 163. 

See “ Alienation, ” 16, 17, 

See “ Grandmother.” 

See “ Parent and child. ” 

GUNGA PUTRO. 

See “ Usage.” 

HUSBAND AND WIFE. 

See “ Marriage.” 


IDIOCY, 

See « Gift,” 3. 

See “ Lunatic." 

See “ Exclusion from inheritance. ” 

ILLEGITIMACY. 

1. The Hindu law independently of special usage or 
custom, does not make illegitimacy an absolute disqualifica¬ 
tion for caste, so as to affect, in the relations of life, not 
only the bastard, but also his legitimate children. 

A Hindu of a caste governed by the Shastras may 
contract a valid marriage with the daughter of a bastard. 

Sernble .—A Sudra need not marry a wife of the same 
sect or caste with himself. # 

The Hindu, unlike the English law, recognizes a 
bastard's relation to his father and family. ,,, 

By birth, and without any form of legitimation, bastards 
of the three twice-born classes are now recognized as 
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members of their father's family, and have a right to 
maintenance. 

In the case of Sudras the law has been, and still is, that 
bastards succeed their father by right of inheritance. 

The presumption of legitimacy where there has been 
Opportunity for sexual intercourse, is not irrebuttable. 
Pandaiya Telaver vs. Puli Telaver. 1 Stokes, p. 478. 

2. in a suit for maintenance brought by an illegitimate 
son of a Hindu zemindar, deceased, Held , that it was estab¬ 
lished that the plaintiff was the natural son of such 
zemindar, and recognized by him as such, it having been 
not essential to the plaintiff's title to maintenance that he 
should be shown to have been born in the house of his 
father, or of a concubine possessing a peculiar status 
therein. 

Case remanded for the Courts in India to try whether 
such maintenance can be a charge upon an impartible 
zemindary, or if uot, out of what property or fund, if any, 
the son was entitled to be paid. Mutuswamy Jagavera 
Yettappa Naiken vs. Ven Kataswara Yettappa. 2 B. L. R, 
P. G p. 15. 

3. The illegitimate children of an Englishman by two 
Native Hindu women, one of whom was of the Brahmin 
caste, who had been brought up as Hindus, and lived 
together as a jojnt family, were held to be Hindus. 

The partnership so constituted between them differed 
from the co-partnership of a joint Hindu family as defined 
by the Hindu law, and that at the death of each son, his 
lineal heirs representing their parent would be entitled to 
enter into partnership. Myna Bayee vs. Ootaram. 8 M. 

1 A., p. 400. . . , . 

4. Among Sudras, illegitimate issue inherit to their pu¬ 
tative father’s estate ; and where sons succeed to their 
father, brothers living and dying undivided succeed to one 
another Vencataram vs. Vencata Lutcheme Ummall. 2 
Str., N. M. C., p. 304. 

5. The illegitimate son of one ot the mixed classes 
between thesecondandthird of the regenerate classes, has no 
title to inherit by the ordinary rules of Hindu law, and the 
circumstance that the father was illegitimate does not 
alter the law. Sree Gajapaty Hari Krishna Deva Garu 
vs. Sree Gajapaty Radhiea Pattu Moha Devi Garu. 2 
Stokes, p. 860. 
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7. The illegitimate son of a Sadra by a concubine not 
being a female slave, is entitled to maintenance. 
Mutusamy Jagavera Yettapa Naiktir vs. Venkatasubha 
Yetta. 2 Stokes, p. 293. 

See “ Inheritance/' 


INCONTINENCE. 


T. J9., a Pardesi Hindu residing at Nasik, died, leaving 
two widows, B. and P. B., who was the first wife, though 
not incontinent, had been turned out of his house by Her 
husband sometime after he married P. by pat. 

In a suit by B. to recover a moiety of D’s estate, P., 
while admitting that she herself had been leading a life of 
prostitution since death, resisted a partition of his 
estate, on the grounds that B. had, since B’s death, coha¬ 
bited with M., and subsequently married with B., both 
of which allegations B. denied :— 

Held , that, though, by Hindu law, incontinence excluded 
a widow from succession to her husband s estate, yet if 
the inheritance were once vested, it was not liable to be 
divested, unless her subsequent incontinence were accom¬ 
panied by degradation ; but that by Act XXI. of 1850, 
deprivation of caste can no longer be recognised avS work¬ 
ing a forfeiture of any right or property, or affecting any 
right of inheritance. J n J 

Held, however, also, that if B. had duly re-married, she 
would cease to have any right to recover or hold any part 
of her late husband's property ; and, as the District Judge, 
on appeal, had left the fact of JB's re-marriage unascer¬ 
tained, his decree must be reversed, and the case remanded 
for a finding on that question. Parvati Kom v0. Bliiku 
Korn Dhondiram. 4 B. H. G Rep., A. C. J., p. 25. 


INHERITANCE. 


I. Generally , 

2 Of Sons, Grandsons and Great-Grandsons. 
3. Of illegitimate children. 

4 Of Widows. 

5. Of Daughters , and their sons. 

6. Of Parents. 

7. Of Step-mother , 

8. Of Brothers , and their sons. 
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9. Of Sisters and their sons . 

10; Of other heirs 
11. Of Bandhus . 

' 12. Of Pupils. 

IS. By Custom . 

14. f o woman 9 8 property . 

15. -2V> tfte property of an ouUcastc. 


1.— Generally . 

1. [An inheritance cannot remain in abeyance for an 
unbegotten heir (such not being a posthumous son). The 
succession must vest in the heirs existing at the time of 
the death of the person \fthoso inheritance descends. Koylas 
Nath Doss m, Gyamonee Dossee. Suth Rep.; p. 314.J 

2. Plaintiff sued to recover from defendant his share in 
a patellship, being one of the bhaeebwnd, and as such, a 
co-heir. 

f'hown in evidence that the great-grandfather of both par¬ 
ties married twice, and that defendant was lineally descend¬ 
ed from the first marriage, and plaintiff from the second. 

Held , in the Sudder Dewanny Adawlut, that by the 
Hindu law of inheritance, the descendants by a second 
marriage could only succeed to property held by the descen¬ 
dants by a first marriage, when all the latter were extinct. 
Pinajee Bin Doolbhajee vs. Ramjee Bin Dyajee. 3rd 
April 1841. S. D A., Bom., p. 11. # 

3. The reversionary heirs to an estate of a sonloss 
Hindu (vacated by the widow’s death to which she succeed¬ 
ed), are, his heirs surviving at her decease, so that of several 
kinsmen of equal degree who would have jointly suc¬ 
ceeded, but for the widow, if any die in the interim 
between the deaths of the husband and widow, their heirs 
are excluded. Laxmie Narayan Sing vs. Tulsi Narayan 
Sing. 5*Sel. Rep, Cal, p. 282. 9th April 1833. 

4. The heirs of the husband who dies childless, and is 
-succeeded by his widow, have no right of inheritance until 
after the death of the widow ; and that therefore those 
in the same decree who are alive at the time of the 
widow’s demise inherit alike equally, without advertence 
to the death of their parent, before or after the decease of 
the husband. Judgment of Mr. Dick, J., Messrs Colvin 
and Pat ton, JJ. dissentient. Jankee Sing vs. Jotee Sing* 
7th July 1855. S. D. A., Cal., pp. 367, 380, 382. 
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5. [That, under the Hindu law as current in Bengal, the 
existence of the relative entitled to succeed constitutes his 
title to succeed. The right to succession vests immediately 
on the death of the owner of the property, and cannot, under 
any circumstance, remain in abeyance in expectation of the 
birth of a preferable heir not conceived at the time of the 
owner s death. Kesub Chunder Ghose vs. Bishnopersaud 
Bose. 13th December 1860. 2 S. D. A., Cal., p. 340.] 

6. Held, that ceremonial adoption was necessary to con¬ 

stitute a son (not begotten), and in the absence of proof pf 
such adoption a right of inheritance cannot possibly be 
admitted. Luchmon Sing vs. Government. S. D. A N.WP 
29th March 1866. ' ’’ 

7. The mere act of performing the funeral rites of a 

deceased Hindu can give no title of succession without 
proof of right. Duttnaraen Sing vs. Ajeet Sing. 14th 
February 1799. 1 Sel. Rep., Cal., p. 26. 

8. By the Hindu law in force in MithilaorTirhoot, 
the right of succession vests in the descendants in the 
paternal in preference to those of the maternal line ; and 
such law continues to regulate the succession to property 
in a family who have migrated from that district, but have 
retained the religious observances and ceremonies of 
Mithila. Rajendur Narain Rae vs. Rutcheputty Dntt Jha 
2 M. 1. A., p. 132. 

9. The general rule of the Hindu law of inheritance is 
partibility. The succession of a single heir as in the case 
of a Raj is the exception. The Secretary of State in Coun¬ 
cil of India vs. Kamachee Bhoye Sahaba. 7 %1.1. A., p. 476. 

10. Where a person being united with his family should 
acquire wealth at home or abroad, and die without sepa¬ 
rating, then his brother first inherits, next his mother, and 
if neither of them exist, his widow succeeds. Man Baee 
vs. Krishnee Baee. 2 Borr., p. 141. (See note by the 
Judge, p. 146. And Govind Das Doolubhdas vs. Muha- 
lukshmee. 1 Borr, p. 267.) 

11. A Hindu subject to the Mitakshara may die possess¬ 
ed of a share of joint property aud also of separately- 
acquired property. The two will not necessarily devolve 
on the same heir, but they may either descend to different 
persons, or, if descending to the same persons, may descend 
iu a different way, and with different consequences. 
*ftlussamut Petum Koonwur vs. Joykissen Doss. 6. W. R., 
p. 101 ; Wym., p. 141. 





12. [An heir takes the property left by his ancestor 
subject to his debts and liabilities. A died indebted, and a 
decree was obtained against B. his heir. Another decree 
was also passed against B. for his personal debts, and the 
property of A. was attached and sold for this*latter decree, 
and G. was the purchaser. The property was then sold in 
satisfaction, of the former decree, and D. became the pur¬ 
chaser. Held, that C . had no preferential right against D., 
the subsequent purchaser. Gunganarain Paul vs. Umesh 
Ghunder Bose. Suth. Rep., 277. See Nilkant Chatterjee 
vs, Peary Mohun Dass. 3 B. L. R., 0. 6'., p. 7 ] 

] 3. Proprietary right is created by birth, and not by con¬ 
ception. A child in the womb takes no estate. In cases 
where, when the succession opens out, a female member 
of the family has conceived, the inheritance remains in 
abeyance until the result of the conception can be 
ascertained. If the child be still-born, the estate goes not 
to heir of such child, but to the heir of the last owner. 
Mussamut Goura Chowdrain vs, Chummun Chowdry. Suth. 
Rep., p. 340 

14 A, held possession during his’Iife, and B, the widow 
succeeded to the property. C. sued to recover possession on 
the ground that A. having been a leper, was unable to 
succeed to any heritable property, and therefore had never 
held possession. Held', that such circumstance can form 
no legal bar to A’s heirs, A . having held possession during 
life. Bheecaree Dacoon Bagdee vs. Nowlassee Bewah. 4th 
July 1859. S. I). A., Cai., p. 933. 

2.— Of sons, grandsons, and great-grandsons, 

15. Claim by a man against his stepmother to obtain a 
half of his fathers estate, leaving the other half to her son, 
his younger brother, granted after deduction of a twelfth 
share of the whole for his sister’s dower, and a suitable 
sum for the brothers marriage, but disallowing any for 
obsequies celebrated by the stepmother or the other son. 
Laroo vs. Manickjee Shamjee. 1 Borr., p. 461. 

16. Sons take the inheritance per capita not per 
stripes according to their mothers. Mussamut Muncha vs. 
Brij. Bhookun. Sel. Rep., S. D. A., Bom., p. 1. 

17. The son of a Sudra, by a slave girl, is not entitled to 
share with legitimate sons in the inheritance of an uncle 
by the father’s side. Nissar Murtojah vs. Kowar Dh un- 
want Roy. I Marshall; p. 609. 
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18. A grandson, his father being dead, shares equally 
with a sou the self-acquired property of the grandfather. 
Luchmon Persaud vs. Dabee Persaud. 1 W. R., p, 317. 

19. As regards the rights of sons by different wives to 
inherit, whether iri eo-parcenery, or as sole heir (except 
perhaps the sou of the first wife) the priority in point of 
time of their mother’s marriages has never been regarded 
when the wives were equal in caste and rank, and the 
rule of primogeniture was and is the same in the case of 
sons by several wives of equal caste and rank as in the case 
of sons by one wife. Sivanananja Penuual Sethurayra 
vs. Muttee Ramalinga Sethurayar. 3 M. H. C. Rep., n. 75. 

20. Held, that, according to the later expositors of 
Hindu law in the tracts governed by the Benares law, 
a great grandson is included among near heirs; that 
the doctrine in the case of Shiboo Sing decided on 
the 17th July 1855 (Reports S. D. A., N. W. P., vol. 
X.; p. 415), which rules that in default of grandsons 
of the last male owner, the inheritance can descend no 
further is erroneous, and the ruling, in accordance with the 
earlier precedents, that in default of nearer of kin, sapin- 
das x or parties related in the seventh degree (the enumera¬ 
tion commencing from whence the direction of the line 
diverges), are entitled to inherit. Held, also, that in default 
of sapindas , the inheritance descends to Samanadakas, 
or paternal kindred, extending to the fourteenth degree 
has been latterly disregarded by subsequent precedents. 
Augur Sing and others vs. Ram Sing and others. 18th July 
1805. S. D. A., N. W. P., p. 4. 

In case of a real and adopted son. See “ Adoption. * 

See “ Maintenance, ” 3. 

3.— Of Illegitimate Children. 

21. An illegitimate son of a Khatri, one of the three 
regenerate castes by a Sooura woman cannot by Hindu law 
of inheritance, succeed to the inheritance of his putative 
father ; but he is entitled to maintenance out of his deceased 
father’s estate. 

Secus. In the case of a Soodra class, illegitimate children 
being qualified to inherit. Chuoturya Runmurdun Syu 
vs. Sahub Purhlad Syn. 7 M. I. A., p. 18. 

See u Illegitimacy, ” 1,3, 4, 5. 
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4. —Of Widows. 


22. The widow in default of issue is entitled to succeed 
to the whole of her deceased husband’s estate ; but her title 
to such estate is only as a tenant for life, and she has no 
power to alienate or devise any portion of her husband’s 
estate which on her death goes to his legal heirs, Keerut 
Sing vs. Kolahul Sing. 2 M. I. A., p. 331. 

23. The childless widow of a separate brother is heiress 
to his own estate, but has no right to a share of the estate 
oT his brothers dying after him. Pranshunkur vs. Pran- 
koonwur. 1 Borr., p. 471. 

24. Succession of a childless widow upheld under the 
Hindu law against the rights of the stepdaughter, said to 
be superior according to the caste rules. Guuga vs. Jeevee, 
1 Borr., p. 24)6. 

25. A Hindu, an inhabitant of Bombay, entitled to se¬ 
parate moveable and immoveable property, dies without 
male issue, leaving a widow, four daughters, a brother, and 
the male issue of other deceased brothers. The widow is 
entitled to the moveable property absolutely, and to the 
immoveable property for life. Subject to the widow’s 
interest, the immoveable property descends to the daughters 
absolutely in preference to the brother and the issue of 
the deceased brothers. Pranjeevan JDas m Dewcoovcr 
Baee. 1 B. H. C. Rep., p. 130. 

26. A Hindu widow’s right to succeed to her husband’s 
ancestral undivided property is only as his immediate heir* 

A widow can only inherit family property where there 
has been a partition among the co-parCeners, of whom her 
husband waa^one, or where the whole property has vested 
in her husband by the death of all the co-parceners. 

The widow of an undivided Hindu who leaves a 
co-parcener him surviving, has merely a right to main¬ 
tenance. Peddamuttu Viramani vs. Appu Rau. 2 Stokes, 
p. 117. 

27. A Hindu widow, whether childless or not, stands 
next in order of succession on failure of male issue. 
Daughters can only succeed on failure of widows. 

Where A . had two wives B. and (7., and B. predeceased 
A., leaving three daughters, and C. survived A „ and who 
was childless. Held , that C. succeeded to A's property in 
preference to the three daughters. Perammal vs. Yen 
jiatammaL 1 Stokes, p. 223. 
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28. Under tlfe Hindu law, a widow was not entitled to 
inherit the estate of her husbands brother. Choora vs. 
Mussamat Busuntee. H. 0., N. W. P. r vol. I., p. 174. 

29. Held , that a widow cannot inherit the estate left 
by her husbands uncle. Mussamut Goornee vs. Mussa- 
inut Omroo Koonwur. H. C., N. W. P., vol. I, p, 149. 

30. Where a widow having lost her rights in her hus¬ 
band's estate on account of re-marriage under the provision 
of Sec. 2, Act XV. of 1856, was allowed to retain posses¬ 
sion by the next reversioners. Held , that such arrangement 
by the next reversioner was only binding upon him, and 
not on the heirs of such reversioners; who, on the death of 
the former, were entitled to sue for possession of the pro¬ 
perty by dispossessing the widow. Kaisoo vs * Mussamut 
Jumna. H. 0., N. W. P., vol. I., p. 140. 

31. According to Hindu law current in Southern India, 
two or more lawfully married wives (patnis) take a joint 
estate for life in their husband’s property with rights of 
survivorship and equal beneficial enjoyment. 

A claim by one of several widows to an absolute 
partition of the joint estate, giving to each a share in 
severalty is not maintainable. 

The position of senior widow gives her, as in the case of 
other co-parceners, a preferable claim to the care and 
management of the joint property. 

A case may be made out entitling one of several widows 
to* the relief of separate possession of a portion of the 
inheritance. Such relief ought to be granted when, from 
the nature or situation of the property and the conduct 
of the co-widows or co-widow, it appears to be the only 
proper and effectual mode of securing the enjoyment of 
her distinct right to an equal share of the benefits of the 
estate. H H. M. Jijoyiamba Bayi Saiba and another vs. 
H. fl. M. Kamakshi Bavi Saiba and twelve others. 3 ML 
H. G. Rep, p. 424. 

5 .—Of Daughters and their Sons. 

32. The estate of a Hindu father devol ved on his three 
daughters qualified to succeed him. The daughters are 
entitled to hold only during their lifetime. On the 
death of any one of them the survivors succeed to her 
share, and that, so long as any one of the daughters 
survived, no daughter’s son could inherit. The estate 
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enjoyed by a daughter as heir to her father is limited to 
her life only. It is not her stridhun, and on her death it 
will go to the next heirs of the father. Heeraloll Baboo vs. 
Mussamut Dhuncoomary Beebee. 26th May 1862. S. D. A., 
Cal., p. 190. 

33. One V, 0. died leaving no son but two widows— K, 
and R. A dispute having arisen, K, brought a suit against 
R and obtained a decree, dividing equally between them 
the lands of the deceased husband. K. took possession of 
her moiety, and held same till her death, when R. took 
possession. 

In a suit by the sons of the deceased daughter of K. 
against R. for the share formerly held by K. Held , that 
they were not entitled in preference to the surviving widow. 
Rindamma vs. Vencata Ramappa. 3 M. H. 0. Rep., p. 268. 

34. Under the Hindu law, where a property is proved 
to be a separate and divided property, the daughter’s sons 
are the legal heirs entitled to it, and not more remote 
relations to the deceased. Burar Singh vs. Mussamut 
TIausi. H. C., N. W. P., vol. II., p. 166. 

35. Held , that, according to Hindu law current at 
Benares, the daughter’s sons inherit in default of qualified 
daughter, and that if there bo sons of more than one 
daughter, they take per capita and not per sthpes. 
The plaintiff was equitably entitled to recover the 
profits of the share adjudged to him, from which he was 
unjustly excluded, in consequence of his grandmother’s 
illegal process. Ram Suruth vs. Baboo Basdeo, H. C., 
N. VV. P., vol. II., P . 168. 

36. Amongst Oudeech Brahmuns, the daughters sons 
cannot inherit their grandfather’s property during the 
lifetime of his son’s widow. Muhulukmee vs. The Grand* 
sons of Kripashookull. 2 Borr., p. 557. 

37. A maiden daughter does not succeed to her father’s 
estate in preference to her paternal uncle. Mussamut 
Toolsee vs. Mohadeb Raot. 6 W. R., p. 197. 

38. By the law of Benares, preference is given to the 
married daughter who is indigent to the exclusion of 
wealthy daughters. But married daughters are not ex¬ 
cluded from succession by either the Dyabhaga or Mitak- 
shara. Benode Koomaree Debee vs. Purdhan Gopal Saline. 
2 W. R., p. 177. 

39. A Hindu woman of Behar who had inherited the 
entire estate of her father, died, leaving a daughter and 
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a deceased sister’s son’s sons. Held, that the latter should 
succeed to the estate, and that per capita, and not per 
stirpes. Sheo Sehi Sing vs. Mussamut Omed Koonwar 6 
Sel. Rep., Cal., p. 301. 17th August 1840. 

40. Held, that under Hindu law a daughter cannot 
claim her father’s inheritance during her mother’s lifetime. 
Hamiua vs. Mussamut Gees. 23rd December 1865. S D, 
A., N. W. P„ p. 207. 

41. A daughter’s son, during the lifetime of his mother 
is not competent to challenge the act of his maternal, 
grandmother, for the mother is the preferential heir. H. C., 
N. W. P., vol. I,, p. 1, 

See “ Da ughters. ” 

See “ Inheritance, ” 24, 26. 

6.— Of Parents. 

42. A mother inheriting from her son has not an 
absolute property in the estate, but merely a life interest, 
without power of alienation. P. Bachiraju vs. V. Venka- 
tappadu. 2 Stokes, p. 402. 

43. By the Hindu law of inheritance, the mother suc¬ 
ceeds in preference to the sister, in default of sons, widow, 
and daughters. Partition to be proved by circumstances 
in the absence of written deed. Hoe Hem. Ramasawmy 
Moodeliar vs. Vallatab. 2 Str. N. M. C., p. 211. 

44. [In a suit by a Hindu woman to recover from a 
second widow her half-share of their deceased husband’s 
estate, Held, that the incontinence of plaintiff was estab¬ 
lished, and the right of succession which by Hindu law she 
has thereby forfeited is not affected by the provisions of 
Act XXI of 1850, which refer to the renunciation of 
the. Hindu religion, and not to a case of incontinence, 
Raj Conwaree Dossee vs. Golatiee Dossee. 30th December 
1858. S. D. A., Cal., p. 1891.] 

45. A Hindu died leaving a widow, a minor son and a 
daughter. The widow re-married after her husband’s 
estate bad vested in her son. The son subsequently died , 
and his stepbrother took possession of the property. The 
widow then brought a suit against the stepbrother for 
possession. Held, that the suit was maintainable, and 
that, she could properly succeed as heir to her son, not¬ 
withstanding her second marriage. Akora Suth vs. 
Boreani. 2 B. L. R., A. C„ p. 199. ' 
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7 s—Of Stepmother. 

46. A stepmother cannot take by inheritance from her 
stepson. Lalla Johee Lall vs. Deo Banee Koonwur. 
Sevestre Con. Mar., p. 439 (and the Full Bench Ruling 
on reference from the Division Bench, S. N. W. R., p. 173). 

8.— Of Brothers and their Sons. 

47. Brother succeeds before the mother of a man deceased 
without separation. Mem Baee vs. Kishnee Baee. 2 Borr., 
p. 141. 

48. A brother does not succeed in preference to the 
widow to the estate left by his brother who had separated 
from the family and made his fortune without assistance 
from his father or brother. Govind Das Doolubh Das vs. 
M uhalukshrnee. 1 Borr., p. 267. 

49. In an undivided family nephews succeed together 
with their uncle to the estate of an uncle deceased in prefer¬ 
ence to the daughter. Bhugwau Golabchund vs. Kripararn 
Anundram. 2 Borr., p. 29. (See Deo Baee vs* Man Baee. 1 
Borr., p. 29.) 

50. A half-brother is entitled to inherit the property of 
his half-brother iu preference to his widow and daughters 
when there had been no separation. Mankoonwur vs. 
Bhagoo. 2 Borr., p. 157. 

51. A stepbrother inherits after the widows, if he sur¬ 
vives them, otherwise a uterine brothers son succeeds. 
Durham Deo Roy vs. Punchoo Roy. 2 W. R, p. 123. 

52. [A nephew of the whole blood takes precedence of a 
nephew of the half-blood in a joint undivided family as 
heir to their deceased uncle. Gooroo Churn Sirkar vs. 
Koylash Chunder Sirkar. 6 W. R, p. 93 ; 2 Wym., p. 110.] 

53. In default of all heirs a brother s grandson can 
succeed. Kurreem Chund Guraint/s. Oodung Gurraiu. 6 
W. R, p. 158; 2 Wynn. p. 177. 

54. Held , that on the death of the survivor of two 
brothers, who had been associated in business and property, 
the son of the other who had succeeded his father in the 
partnership had a better title to succeed to the estate of 
the deceased than a third brother, who had always been 
separate from the other two. Lakh Raj vs. Jabun Lall. 
3rd May 1866. S. D. A., N. W. P., p. 163. 

55. Of three brothers forming together a joint Hindu 
family, one separated himself therefrom and died, leaving 
a son, the plaintiff. The other two with their families re- 
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rnained joint. One died leaving a sou, the defendant. The 
other died leaving a widow. On the widow's death this 
suit was brought to establish the plaintiffs right as one 
of the two reversionary heirs. 

Held, that the separated brother did not inherit, and 
that the defendant was alone entitled to succeed. 

Quere .—As to the effect of re-union on inheritance. 
Kesubram Mohaputtur vs. Nandkissore Mohaputtur. 3 13. 
L. R., A. C ., p. 7. 

9 .—Of Sisters avd their Sons. 

56. According to the law of inheritance prevailing iu 
Bombay, sisters succeed to the estate of their deceased 
brother iu preference to father’s brother’s sons. Venayek 
Anundrow vs. Luxatnee Baee. 9 M. 1. A., p. 516. 

57. Claim by a widow of the Dusa Sreemalee Gold¬ 
smiths to inherit moveable property left by her late hus¬ 
band’s nephew, in preference to that nephew’s sister and her 
sons. Disputed on the plea that the property sued for being 
the proceeds of a house derived to the nephew direct from 
his maternal grandfather, it must remain in the female 
line. Held , that the sister must succeed to the property 
when derived from the maternal grandfather. Laroo vs. 
Sheo. .1 Borr., p. 80. 

58. A childless sister succeeds to the property left by 
her brother in preference to the sons of other sisters who 
predeceased the brother. Ieharam vs. Prurnmauimd Biiaee 
Chund. 2 Borr., p. 515. See Laroo vs. Sheo. 1 Borr., 
p. 80. Notes 2 and 3. AndSree Brij Bhookunjee Mojbaraj 
vs. Sree Gokoolootsaojee Moharaj. 1 Borr., p. 202. Note J. 

59. A Hindu, an inhabitant of Bombay, entitled to sepa¬ 
rately acquired moveable and immoveable property, died 
leaving a widow, an infant son, three daughters, and a 
brother. The son died in infancy, and without having 
married. Held , on demurrer, that the widow, as mother of 
the son, inherits his property, as to the moveables abso¬ 
lutely, as to the immoveables for life, with remainders to 
the sisters of the son as his heirs absolutely. 

The word “parents” in the order of succession as laid 
down in the Mitakshara, includes father and mother, and, iu 
like manner, “ brethren ” includessisters as well as brothers. 

Held , on appeal: in a separated family sisters take as 
heirs to an unmarried and intestate brother in preference 
to relations of the father. Marriage does not exclude 
them from inheritance. Yinayek Anundrao vs. Lexunice 




Baee. 1 B. H. C. Rep., p. 117. See judgment of the 
Privy Council on appeal iu 9. M. L A., p. 516, cited ante. 

GO. It is by no means clear that a sister in the absence 
of any other near relative, or any other relative, is not the 
heir to her brother, the authorities being on either side. 
Mussamut Bbaga Dye vs . Mussamut Annud Kooar Dye. 
Sevestre Con, Mar., p. 70. 

61. A sister car.not inherit as heir to her brother. Ram- 
dyal Deb vs. Mussamut Magnee. 1 W. R., p. 227. 

62. A sister is no heir to her uterine brother. The 
Mitakshara nowhere recognizes the sister as heir. Mussa- 
mut Guman Kumari vs. Srikant Neogi. Sevestre Con. Mar., 
p. 460. 

63. [So according to the Bengal School. Rajkoonwaree 
Kripamoyee Dabee vs. Rajah Damoodur Chunder Deb. 
20th February 1845. S. D. A., Cal., p. 27.] 

64. A sisters son does not inherit according to the 
Mitakshara. Mussamut Gumun Kumari vs. Srikant Neogi. 
Sevestre Con. Mar., p. 460 

65. The right of succession accrues to nephews (sister's 
sons), whether born before or after the death, of their mater¬ 
nal uncle, noton the death of the maternal uncle, but on the 
death of his widow, and the nephews can sue to question 
the validity of the alienation without legal necessity. 
Coviudmoonee Dossee vs. Sham Lall Bysaclc, and Kali 
Coomar Chowdrv vs. Ramdoss Shaha. Suth. Kep., p. 153. 

6G. [A sister's son, in order to have a preferential title 
over the paternal uncle, must have been born or conceived 
when the succession opened out. A mother cannot be 
trustee for a son who might hereafter be bom. Rasbbehary 
Roy vs. Nemye Churn. Suth. Rep., p. 223.] 

67. [A sister's son born after the death of his maternal 
uncle, but during the lifetime of his maternal grandmother, 
who was in possession of the property as heir to her son, 
inherits the estate left by his maternal uncle. Radhagovind 
Doss vs. Sheik Meajan. 1 W. R., p. 124.] 

68. [Neither a sister nor a sister s daughter can inherit. 
KaleePersaud Surma vs. Bhoir ubee Dabee. 2 W. R., p. 180.] 

69. Paternal uncle's son succeeds in preference to a sis¬ 
ter's son. Duneshwur Deoshnnkur vs. Deoshunkur Doolubh- 
ram. 16th February 1849. Sel. Rep., S.D.A.,Bom., p. 63. 

70. According to the Benares school of Hindu law pre¬ 
vailing in the Mithila country, a sister's son, in the absence 
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of lineal heirs, has no title to succeed as heir to his deceased 
uncle’s ancestral estate. 

Suit by a sister s son against his uncle’s widow to set 
aside an adoption made by the widow to her deceased 
husband. Held, reversing the decree of the Sudder 
Dewanny Adawlxvt at Agra , that, as sister’s son, he had 
no locus standi to sue as reversionary heir for his deceased 
uncle’s estate, or to challenge the widow’s adoption. Tba- 
coorain Sahiba vs. Mohun Lall. 1J M. I. A., p. 386. (See 
Mussamut Moouea vs. Dhurma, cited herein, p. 393.) 

71. In the absence of nearer relatives, a man maybe 
heir to his mother’s brother as regards property subject to 
the Mitakshara. Amrita Kitmari Debee vs. Lakhinayrayau 
Chuckerbutty. 2 B. L. R, F. B p. 28. 

72. According to the Hindu law in force in the Madras 
Presidency, a sister’s son does not inherit. Doe dem. 
Kullamul vs. Kuppu Pillai. 1 Stokes, p. 85. 

73. A died leaving a childless sister and two nephews by 
two other sisters predeceased, but after having made a will 
giving away the whole of his property to one of his nephews, 
Held, that the will was void, as it gave the whole property 
to one of the nephews to the exclusion of the other. Held, 
also, that the right of inheritance pertained to the surviving 
sister, for the rights of the other sisters were lost by their 
dying before their brother. Ickaram Sumbop Dass vs. 
Pramanund Bhaee Chund. 1 Borr., p. 515. 

10 .—Of other Heirs. 

74 [An uncle’s son succeeds in preference to a childless 
widowed daughter. Tarra Moaee Gooptea vs. Mussamut 
Luckhymonee Dassee. 1 Marshall, p. 29.] 

75. [Brother’s daughter’s son is no heir. Choorah 
Monee Bose vs. Prosono Coomar Mitter. 1 W. R., p. 43.] 

76. According to the Mitakshara, daughter or a son’s 
daughter does not iuherit. Koomud Chunder Roy vs. 
Seetakanth Roy. S. N. W. R., p. 75. 

77. Brother’s daughter’s son cannot inherit, even if 
there be no other heirs, llias Koonwur vs. Agund Rai. 
24th May 1820. 3 Sel. Rep., Cal., p. 50. 

78. Grandsons of a daughter s son cannot inherit even if 
there be no other heirs.— Ibid. 

Held , that a cousin in the third degree has no right, 
of inheritance in the presence of cousin iu the second degree 
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Muhabur Persaud vs. Ram Surun. H. C., N. W. P., vol. IV., 

p. 

79* A neice ia her own right, or even in right of hdr 
son, is not among the heirs of the last male owner of 
property under the Hindu law. Deno Nath vs. Mussamut 
Sohnee. 3rd March 1866. S. D. A., N. W. P. 

80. That under the law prevailing in these provinces, the 
grandsons of a maternal uncle are not considered among 
the heirs entitled to succeed to a deceased ' nephew’s 
property. Bechun Sing vs. Mussamut Rukminia. 31st 
October 1865. S. D. A., N. W. P., p. 165. 

81. A. (of the Lewa Koonbee caste) died leaving a widow 

B. , who, by her hist will and testament, bequeathed all the 
property which she had inherited from her husband to her 
brothers son C. On suit by A's nephesvs widow, D. f 
against the sons of B's brother. Held , that the will was 
illegal, aud therefore void, and that 2)., with the consent 
of A f s brother’s grandson, was entitled to keep possession 
of the property during her life, after which it will belong 
to A’s brother’s grandson. Dhoolubh Baee vs. Jeevee. 1 
Borr., p. 75. (Quere.—Did D*s husband survive B f) 

82. A . died during the lifetime of his father B., leaving 
a childless widow. B. died leaving another son G., who 
died leaving a widow and daughters. Upon the death of 

C. y his widow, and after her, his daughters succeeded to the 
property. In suit by .d/s widow for a share of the property, 
Held, • upon the exposition of the law by the Shastras, 
that A*s widow had no right of inheritance to the estate 
of her father-in-law, hut G. and his widow and daughters 
were bound on their respectively taking the estate to 
maintain the plaintiff. Mussamut Jethee vs. Mussamut 
Sheo Baye. 2 Borr., p. 640. 

83. A deceased Hindu’s father-in-law and brother-in- 
law are not his legal heirs. H. C., N. W. P., p. 14. 

11.— Of Bundhus . 

84. Under the Mitacshara, if there be no kindred belong¬ 
ing to the same general family, and connected by funeral 
oblations, the successions devolve on kindred connected 
by libations of water. Gentiles must be exhausted before 
the cognates can succeed. Mussumut Dig Daye vs. 
Bhuttun Ball. 11 W. R., p. 500. 

See “ iSamonodakas. " 
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12.— Of Pupils. 

See “ Byraghee,” 3. 

J3 .—By Custom. 

85. Family usage for fourteen generations, by which the 
succession to the Raj Zemindary of Tirhoot had uniformly 
descended entire to a single male heir, to the exclusion of 
the other members of the family, upheld. 

A custom for the Rajah in possession in his lifetime to 
abdicate and assign by deed the Raj title, and domain to 
his eldest son, or next immediate male heir, held good, 
and a deed so assigning the Raj to an eldest son (provi¬ 
sion being made for Baboo allowances for the younger 
sons) sustained. Baboo Gonesh Dutt Sing vs. Moharaja 
Moheshur Sing. C M. I. A., p. 164. 

86. The Polliam tenure of Madras is an ancestral estate of 
the nature of a Rnj, and though it may belong to an undi¬ 
vided family, yet it is not subject to partition. Naragunty 
Lutchmeeduvamah vs. Vengatna Naidoo. 9 M. I. A., p. 60. 

87. The zemindary of Shivamwga in Madras is in the 
nature of a principality, impartible and capable of enjoy¬ 
ment by only one member of the family at a time. 

By the law of inheritance prevailing in Madras, and 
throughout the southern parts of India separate acquired 
estate descends to a widow in default of male issue of the 
deceased husband. The estate of a Hindu widow so 
succeeding to her husband’s estate is similar to a tenant in 
tail by the English law, as representing the inheritance. 

In a united family where there is ancestral property, 
and one of the members of the family acquires separate 
estate on the death of that, member, such separate acquired 
estate does not fall into the common stock, but descends 
to male issue, if any, of the acquirer, or in default to his 
daughters, who, while they take their father’s share in the 
ancestral property, subject to all the rights of co-parceners, 
inherit the self-acquired estate free from such rights.- 

Property belonging in common to a united family 
goes in the general course of descent of separate acquired 
property; but if there is a co-partnership between the 
different members of the united family, survivorship 
follows. 

Upon the principle of survivorship the right of the 
co-partners in the undivided estate over-rides the widow's 
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right of succession; but with respect to Required 
property of a member of the united family, the other 
members of the family have neither community of interest 
nor unity of possession. Therefore the foundation ot the 
ri^bt to take by survivorship fails. Katana a .Natchiar vs. 

The Rajah of Sbivaguoga. 9 M. I. A., p. 539. 

88 By the custom of a Hindu family no distinction was 
made between the issue of sagyi marriage and a byahv 
marriage. Held, that the issue of the son of a sagyi wife 

first married was entitled to. inherit the property of the 
grandfather in priority to the issue ot a son of a subse¬ 
quent byahi wife. Radaik Ghaseram vs. Budaik Persaud 
Sing. 1 Marshall, p. 044. 

14.— To Woman’s property. 

89 The heirs of a widow are her husband’s relations, not 

her own. Collateral relations of the malelinedeclared entitled 
to all property (personal property included) m preference 
to nearer relations iu the female line, e.g., daughters and 
sisters ; provided the deceased did not give or bequeathe to 
the females during her life. Bajoo Bulbhuddur Sing 
Baioo Pertaub Sing. Oudh Oiv. Cases, pa-rt p. h J. 
16th October 1862. Quere.— Stridhun(p , 

90 According to the Law as current in Mithila, the son 
of the mother’s brother, is not the heir to the peculiar 

Dropertv of & woman. t . , •. 

1 If the deceased left a brother, sister, sister s son, hus¬ 
band’s brother’s son, brother’s sou or son-in-law, any such 
person is entitled to succeed to the Streedkun. If she 
h-ft none of these, the nearest Sapmda 8 of her husband 
are entitled to her peculiar property. She adopted son 
of a widow can succeed to her Streedkun. Sreenarain Rai 
vs. Bhya Jha, 27th July 1812. 2 Sel. Rep., Cal.,, p. 29. 

qi ' (An adopted son is entitled tosuccceed to the Stree- 
dhun of his adoptive mother in the absence of daughters. 

An adopted son by one wife may succeed to a co-wife s 
Streedkun. Tincowreo Chatterjee vs. Benonath Banerjee. 
5 W. R„ p. 49.] 

15 To the property of outcastes. 

92 [The heirs of a prostitute are her prostitute daughters. 
A daughter who did not live with her mother, and there¬ 
fore did not become an outcast, caunot succeed, lht. 
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relation of the respectable daughter with the outcast 
mother has been severed. Tararnonee Dossee vs. Mot,ee 
Bamanee. 6 Sel. Rep, Gad:, p. 297. 30th July 1846.] 

93. .The doctrine of Hindu law that outcasts are incapable 
of inheritance has no tearing upon the case of the mem¬ 
bers of new families which have sprung from persons so 
degraded. Tarachand vs. Reeb Ram. 3 M. H. C. Rep., 
p. 50. See Abraham vs. Abraham. 9 M. I. A., p. 195. 

94. Held, that the fact that plaintiffs are out of caste, 
and that men of pure blood of the tribe do not eat with 
them, is of itself no ground of exclusion from inheritance. 
Sec. 1, Act XXI. of 1850 having annulled any such dis¬ 
qualification. Taij Sing vs. Musst. Kousilla. H. C* N. W P„ 
vol. I., p. 90. 

Sec “ Sikhs. ” 


JAINS. 

1. The Jains are governed by the Hindu law applicable 
in the part of the country where the land is situate. Moha- 
beer Pershaud vs. Mussamut Kundun Kowur. 8 W. R. 
p. 116 ; Wym., p. 74 

JUJMANS. 

I. Jujmans or families employing a priest cannot discard 
him in the absence of- any disqualifying cause. But their 
consent in such appointment is necessary. Mussamut Chow- 
rasee vs. Jewun Chund Mehtoon. 2Sth February 1837. 
6 Sel. Rep., Cal., p. 152. 

See “ Purohit.” 


JOINT FAMILY. 

See “ Undivided Hindu Family. ” 


KRISHNARPUN. 

! ■ Kr ishnar'pun by a widow in favor of her sister’s sons 
maintained against the claims of the legal heir to the 
same property, but the donees were declared incompetent to 
take or disburse sums set apart for performance of the 
donor’s funeral ceremonies. Jugjeevuu Nathoojee vs. Deo 
Sunkur Kasseeram. 1 Borr., p. 436. 

2. Suit by the donee of a Krishnurpun to recover 
property given away by a widow against the husband’s 
sister’s son decreed on the ground that a widow of a man 
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who died without male issue was permitted to give away her 
property in Krishnarpan , notwithstanding the existence 
of his sister’s son. Kupoor Bhawanee v$. Sevukram 
Seosunkur. 1 Borr., p. 448. 

3. The property given in Krishnarpun goes to the 
heirs of the donee, and does not on the death of the donor 
revert to his heirs. Krishnarpun may be made by one who 
has no male issue. Kaseeram Kriparam vs. Muspamut 
Ichha. 2 Borr., p. 548. 

KRITRIMA. 

Sec “ Adoption. ” 

KOOLACHAR. 

. See “ Usage. ” 

See “ Inheritance by custom,” ante . 


KURTA PUTRO. 
See “ Adoption. ” 


LIABILITY OF AN HEIR. 

1. As, by the Hindu law, the succession to a son’s estate 
with its liabilities devolve not upon the father, but upon 
the mother, she ought to be sued by the creditor for 
recovering money borrowed by her son. Soobramoneya 
Sastree vs. Anoovien. M. S. D. A„ 1858, p. 45. 

2. [A succeeding to the estate of B., who died having 
become indebted to several parties, set up an entail and 
denied his liability to pay his ancestors debt. Held , 
that the family custom by which the eldest son becomes 
heir to the estate does not alter the position of the estate 
in regard to its liability when in the hands of an heir for 
the debts of the ancestor, lladha Mudhunmohun Doss 
vs. Pudolabb Bunj. 13th March. 1 S. D. A., Gal., of 1860, 
p. 327.] 

3. When a Hindu dies indebted, bis estate does not in 
whole or in part, sufficient to pay the debt, vest in the 
creditor as if by hypothecation ; but the entire estate 
absolutely passes to the heirs with full power to deal with 
the whole estate before satisfaction of the debts. The 
creditor has no lien on the estate preferential to him who 
takes the estate in pledge from the heirs, nor he can after 
the alienation thereof by heirs for bond fide and valuable 
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consideration, follow it in the hands of the alienee. He 
has merely a right of suit against the heirs personally 
who are held liable for the same to the extent of the 
assets they receive by inheritance. Zubardust Khan vs. 
Indermau. S. D. A., N W. P., Full Bench, part 2,1867. 

4. The Hindu law . ds a son to pay the debts of bis 
deceased father, even if he have not inherited property 
from him. Harbajee Raojee, Narayen Raojee, Govind 
Raojee, and Gopal Raojee vs. Hurgovind Trikum Dass. 
16th October 1847. S.'D. A., Rom., p. 76. 

5. Responsibility by Hindu law for the debts of a 
deceased person of the parties who took his assets. 
Kupoorcbund Iluruk Ohund vs. Dadabhoy Ruttunjee. 6th 
September 1849. S. D. A., Bom., p. 126. 

6. Suit brought against the sons of a person deceased 
to recover from them the amount of a decree against thoir 
father, during execution of which the father died in gaol, 
resisted on the part of one son that he was adopted by 
another person, and therefore not liable, and on the part of 
the others that they were not liable to the arrest to which 
they hail been subjected; the adoption held proved, 
and that defendant relieved from liability for his 
father’s debt; the other sous being held liable for, under 
Hindu law, but not liable to be arrested in satisfaction 
of their father’s debts, Prauvullubh Gokul vs. Deocristu 
Tooljaram, alias Dyabhaee. 23rd May 1823. S. D. A., 
Bom., p. 4. 


LIMITATION. 

1. [In deciding an issue on the statute of limitations 
in a suit for a share of a joint inheritance, the Court below 
found that the plaintiff had not given evidence of posses¬ 
sion up to the date of suit, and decided the issue against 
her. Held, that such finding was inconclusive, the real 
issue being whether the joint possession continued up to 
any time within the period of twelve years next before the 
commencement of the suit. Mussamut Indormonf>eJJ>abee 
vs. Rajnarain Chund Mozoomdar. 1 Marshall, p. 172.] 

2. In a suit to set aside an adoption of a sou, the period 
of limitation is not to be reckoned from the date of the 
adoption, if the members of the family who seek to set 
it aside have by their declarations'or conduct subsequently 
shown that they did uot know of the adoption, oi uid not 
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regard it as valid ; it should be reckoned from the time 
when there was distinct knowledge of the adoption. Sur- 
bomonee Dabea vs. Petambur Dobey. 1 Marshall, p. 221. 

3. The suit not having been instituted until after the 
lapse of twelve years from the plaintiff’s succession to the 
shebait, was held to bo barred by limitation. Eisimouund 
Ashrom Dundy vs. Nursing Dass Byragee. 3 Marshall, 
p. 486. 

4. A suit to set aside the adoption of a second son 
must be made wdthin twelve years from the cause of action. 
The maxim ignorantia legis nil excusat appliesto questions 
of Hindu law of inheritance and adoption. JEtadha Kissen 
Mohapater vs. Sree Kissen Mohapater. 1 W. R., p. 62. 

5. Limitation can be pleaded as a bar to a suit to set 
aside an alienation by a grandfather, the cause of action in 
such a cas^e arising not from the date of the grandfather’s 
death, but from the date of the alienation. Baboo Seetul- 
persaud vs. Baboo Gour Dyal Sing. 1 W. R., p. 283. 

6. A suit to set aside alienations of ancestral property 
made by a childless Hindu widow during her life tenancy 
may be "brought at any time within twelve years from the 
death of the widow. Tiluck Roy vs. Phoolman Roy. 7 
W. R, p. 450. 

7. A suit by a son to set aside an alienation by the 
father must be brought within twelve years from the date 
of the alienation unless the son be a minor, in which case 
the suit must be brought within three years from the 
time when the disability ceased. Baboo Beer Kishore 
Subaye Singh vs. Baboo H’urbullub Narain Singh. 7 W.R., 
p. 502. 4 ; Wyra., p. 1. 

8. In the case of a sale by a Hindu widow', which takes 
away both her right and tho rights of all those claiming 
under her, the limitation inns from the date of sale. Mus- 
samut Gouree Dabee vs. Rajah Anuud Nath Roy. Per 
Campbell, J. Suth. Rej.).. p. 34. 

9. Adverse possession which bars the Hindu widow 

representing the estate of her deceased husband, also bars 
the heir after her. Mussamut Parbutty Moflessa vs. Mussa- 
mut Rajoo. Suth. Rep., p. 88. * 

10. A suit by a son to set aside alienations by bis father 
must be brought within twelve years from the date of 
alienation, or within twelve years from the date of the son 
attaining majority, supposing the alienations to have been 
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made during his minority. Beer Chund V8. Doorga Per- 
shaud. Suth. Rep., p. 215. 

11. [In a suit by a daughter to inherit immoveable 
property by setting aside the adoption of the defendant 
made by her mother (a Hindu widow). Held , that the 
plaintiff's cause of action arose from the date of the adop¬ 
tion, and that her suit was governed by twelve years’ 
limitation from that date. Iiadha Kissoree Dossee vs. 
Guthee Kissen Sirkur. Suth. Rep., p. 272.] 

12. Where a sum assigned to sons was, by the terms 
of the will, to be regarded as a legacy, and not as a charge 
on the estate for their maintenance, Held, that clause 
2, Sec. 1, Act XIY of 1859 was the limitation applicable 
to suits under the will for recovery of the sum due as a 
legacy. Held, further, that the denial of the will by the 
persons under whom the plaintiffs claim was not a bar to 
the present suit. Nana Narain Roy vs. Ramanund and 
others. H. C., N. W. P., vol II, p. 171. 

13. Where a decree is passed against ancestral property 
on confession of the ancestor, and the suit is brought by 
the sons to establish their reversionary right, or to obtain 
possession by setting aside the decree and confession 
Held, that the twelve years’ limitation is applicable to 
such suit Nowbut Ram vs. JDurbaree Lai. H. C., N. W. P., 
vol. II, p. 145. 

14. [A suit brought to set aside an adoption upwards of 
twelve years after such adoption had been declared, with the 
full knowledge, and in the presence of the parties suing, 
was held to be barred by limitation. Govind Kissore Roy 
vs. Radhamudub Adhicaree. 26th May 1856. S. D. A., 
Cal., p. 450.] 

15* Adverse possession of a third person which would 
bar a Hindu widow would bar the reversioners also. A 
decree obtained against a widow bond fide and without 
fraud or collusion would bind the reversioner. A new 
cause of action does not arise on the death of the widow, 
Nobin Chunder Ohuckerbutty vs. I&ur Chunder Chucker- 
butty, 9 W. R., p. 505, Full Bench Ruling. 

LUNATIC. 

I. Although a lunatic has no right to inherit, he is not 
debarred from taking an estate duly conveyed to him. 
Gouree Nath vs. The Collector of Mongkyr. 7 W. II., p. 5; 
3 Wym, p. 457. 
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MAINTENANCE 

1. Salary drawn by a person cannot be taken into con** 
sidetation in assessing the maintenance of a widow. V ad da 
Balaram VS. S. Vudday Venkmmnap. M. S. I). A., 1858, 
p. 225. 

2. Where property in a family is manifestly inadequate 
to bear the charge of separate maintenance of a member 
of the family, the demand for imposition of such charge 
should be disallowed Cundeinalla Ramakristnamah vs, 
Q. Soobummah. Jkl. S. D. A., 1859, p. 82. 

S. A separate maintenance will not t>e allowed unless it 
be proved that the party sued, is in possession of ancestral 
property yielding income upon which it may be charged. 
Virabadrachari vs. Kappammul. M. S. I). A., 1859, p. 205. 

4. A brothel's widow is only entitled to a separate 
maintenance out of ancestral property. Bramavar&pu vs. 
Venkamma. M. S. D. A., 1859, p. 272. 

5. A separate maintenance will not be allowed where 
the party sued has merely a floating and uncertain income. 
Bramhavarpu Krishnayar vs. Venkamma. M. S. D. A 
1859, p. 272. 

6. A woman divorced for adultery, who has continued 
in adultery during her husband's life, and in unchastity 
after his death, is not entitled to maintenance out of the 
property of her deceased husband according to Hindu law. 
Muttarnmal vs. K&nUikshy Aminal. 2 Stokes, p. 337. 

7. A son, whether adopted or begotten, can claim main¬ 
tenance of his father until put into possession of his share 
of the ancestral estate. Ayyavu Muppan&r vs. Nikdhatcbi 
Ammal. 1 Stokes, p. 45. 

8. A Hindu aduitress living apart from her husband 
cannot recover maintenance from him so long as the 
adultery is uncondoned. A daughter living apart from 
her father for no sufficient cause, cannot sue him for main¬ 
tenance. Ilata Shavatri vs. Uata Narayanau NambudirL 
1 Stokes, p. 372. 

9. Suit for maintenance brought by a Hindu widow 
under the age of puberty jointly with her father. Held, that 
the support of a widow by her parents is optional, and 
that, should they refuse, her husband’s heirs are bound 
to maintain her, even though she had not arrived at 
maturity at the time of her husband’s death. Ramian vs. 
Condummal. M. S. D. A., 11th September 1858, p. 154. 
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10. Where the claimants to maintenance were the 
daughter-in-law, concubine, and illegitimate sons. Held , 
that the heirs, if they choose to demand it, ought to have 
possession of the property, paying a sum equal to the 
whole of the profits to the persons entitled to maintenance, 
as the profits were found to be insufficient to provide for 
their maintenance. Orarao Sing vs. Mussamut Mankooes. 
H., C,N. W. P., Vol II., p. m 

11. The heir who takes and becomes possessed of the 
estate of the deceased must be held to continue to he 
primarily responsible, both in person and property, for the 
maintenance of the wkknv, even though he should have 
fraudulently transferred the estate, or otherwise have impro¬ 
perly wasted it, and the widow is bound to look to the 
heir for her maintenance and to claim it from him prima¬ 
rily rather than from the estate transferred or wasted 
which may, nevertheless, be in the last resort answerable 
to her claim. Ram Chuudra vs* Mussamut Josoda. H. C., 
N. W. P., Vol. II., p. 13k 

12. [A Hindu died possessed of no property, but leaving 
a widow, on his death she left the house of her father- 
in-law and went to reside at her father’s house. Her 
father-in-law was not possessed of any ancestral property. 
Held, that she could not sue her father-in-law for a sum of 
money on account of her maintenance. IVH. B. Bavley, 
J. P. Norman, L. S. Jackson, J. B. Phear, E. Jackson, F. A. 
B. Glover, C.P. Hobhouse, J.J., confirming the judgment of 
the Full Bench. Khetramani Dasi vs. Kasinath Das. 2 B. L. 

R. , A. C p. 15. See 2 Macnaughten, cases 2, 4, 8, 9, and 
11 ; and Kamalmani Dasi vs. Bhodinarvan Mozoomdar. 2 
Macnaughten, p. 118; Rai ShambuUubh vs. Prankrishna 
Ghose. 3 Sel. Rep., Cal., p. 33 ; Mussamut Bhilu vs. Pbul 
Chund. 3 Sel. Rep., Cal., p. 225 ; Mussamut Hemlata. 4 Sel. 
Rep., Cal., 19 ; Ujjalmani vs. Jaigopai Chowdhry. S. D, A., 
Cal., 1848, p. 491 ; Hurrusoondery Gupta vs. Aunda Govind 
Sen. of 1850, p. 422; In re Raradhone JBhuttacharjee. 

S. D. A., Cal., 1852, p. 79b; Shamasoondery Dabee vs. 
Boycunt Money Rai, S. D. A., Cal., 1858 ; p. 1220 ; Khu- 
deemoni Dabee vs. Tarra Chund Chuckerbutty. 2 W. R ; , 
p. 134; and Shamasoonderi Dabee vs. A halva Bai Debi. 
6. W. R., p. 37 ] 

13. A widow after her husband’s death was treated 
as an equal sharer in his estate with her sons, and in 
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conjunction with one sou applied for and obtained partition 
as a sharer. Objections were taken as to the widow's 
right to the partition ; these objections were over-ruled, 
and no appeal was made to the (Jivii Court. Held; that 
the partition proceedings still standing good, a suit to 
declare the widow entitled only to maintenance was not 
maintainable. Mussamut Oodia vs. Bhoopal. H. 0., N, 
W. P„ vol. IV., p. 137. 

14. Held, that when the legal heirs of a deceased child¬ 
less Hindu, had assented to the registration of his widow's 
name as his successor in his estate on certain terms 
which she had herself infringed by acts calculated to injure 
them, she was not entitled to be maintained in possession 
of the estate during her lifetime, but was entitled to 
maintenance. Mussamut Mokoor vs. Kulean Sing. S. D. 
A. } N. W. P., 1865, p. 180. 

15. Held , that a Hindu widow is only entitled to her 
maintenance in the form of a separate share of her hus¬ 
band's estate when that estate is partitioned among the 
sons. Mussamut Prankoower vs. Kader Sing. December 
IN. W. P., 1865, p. 31. 

16. [Where the maintenance of a Hindu widow was not 
made by her deceased husband dependent on her living 
with his family, she is entitled to it, notwithstanding she 
leave the house of his family, and go to that of her father. 
Shurnomoyae Dassee vs. Gfopaul Loll Dass. 1 Marshall, 
p. 497 ] 

17. It is not necessary that a Hindu widow should bo 
maintained in the same state as her husband would maintain 
her. Kalleepersaud Singh vs. Kupoor Koowaree. 4 W. R., 
p. 65. 

18; The mother or grandmother is entitled to a share 
when sons or grandsons divide the family estate between 
themselves ; but she cannot be recognized until the divi¬ 
sion is actually made ; she has no pre-existing right in the 
estate except that of maintenance. Sheo Dyal Tewarry 
vs. Jodoo Nauth Tewary. 9 W. R, p. 61. 

19. A Hindu widow who had been supported by her 
father-in-law, after his death sued his eldest son for main¬ 
tenance, and obtained a decree for Rs. 150, notwithstanding 
the defendant's objection that, being one of three brothers 
who inherited their father's estate, he was not solely 
liable for the maintenance claimed. 






Meld, that, as this was a Small. Cause Court suit, an 
appeal did not lie. 

The maintenance of a widow is, by Hindu law, a charge 
upon the whole estate, and therefore upon every part 
thereof. 

The defendant might have the question raised by its being 
decided, by suing his brothers for contribution. Ram 
chandra Dikshit vs. Savitri JBae. 4 B. H. C. Reps., A. 0. J. y 
p. 75. 

20. Held, that if a man put away his wife without just 
cause he is bound to maintain her, according to his means, so 
long as she conducts herself properly. Case remanded, in 
order that it may be determined whether the wife was or was 
not turned out of her husband's house without just cause, 
and a new decree passed conformable to law, awarding 
costs. Lad Baee va. Amtha Sluvah Baee. 27th August 
1800. 7 S. I). A, Bom., p. 166. 

See “ Daughter/’ 

See “ Exclusion from Inheritance/’ 1, 3. 

See iC Illegitimacy/’ ], 2, 7. 

See “ Inheritance/’ 21. 

# - 

MARRIAGE. 

1. The injunction of Menu that tc a man leaped; in the 
Veda ” can only marry in the Bramha form, is only recom¬ 
mendatory, and not imperative. A Sudra is, therefore, 
competent to marry in that form, and sue his wife’s parents 
for the value of property left by his deceased wife. Siva, 
Rama Casia Pillay vs. Bagavan Pillay. M. S. D. A., p. 44. 

2. The union of a Rajput with a Jat who is Sudra, 
m marriage is invalid; Even among the Jats, as a general 
rule, the marriage of the widow of a younger brother by an 
elder is prohibited. Mussainut Gondhee and others vs. 
Hanuman Sing. 12th May 1866. S. D. A, N. W. R, 
p. 175. 

3. The Hindu law makes no distinction between 
legitimate children born of mothers of the same cast. 
Rajah Nugender Narain vs. Rughoonath Karain Dey. 
Suth. Rep,, p. 20. 

As to intermarriages may be proved by declarations 
made by members of the family.— Ibid. 
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4, A marriage cop tract to be valid must be made with, 
consent of parents on both sides. Anund Laul Bhugwandas 
V8. Tapeedas Prubhoodas, 1 Borr., p. 16.. 

5. Contract made by a brother with his mothers, consent 
for the marriage of his sister, held valid and binding. Mussa- 
mut Riliyat vs. Madhowjee Panachand. 2 Borr., p. 739. 

G. A. (of the Lewa Kooml>ee caste) betrothed bis daugh¬ 
ter to B. t who having lately contracted a second marriage 
or naira with another woman, was sued by A. either to 
consent to a divorce from his daughter, or to dissolve the 
natra. Held, that A. had no right, either by the laws of 
the Shastras or customs of his caste, to demand a divorce 
tor his daughter. Hurree Bhaee Nana vs* Nathoo Koober. 
1 Borr., p. 65. 

7. According to the Hindu law, a marriage once solemn¬ 
ized by the ceremonies of Wagdan and Luptapuddee $an 
never be set aside, although the marriage may have been 
irregularly contracted by the mother, without the consent 
of the father. Baee Rulyat, Durrumchund Nuthoo, and 
Nuthoo Manickchund vs. Joychund Kewell. 18th August 
1843. S. D. A. Bom., p. 43. 

8. [Loss of reason or lunacy does not ineapaciate from 
marriage. Daby Churn Mitter vs. Rada Churn Mitter. 
Montriou, C. H. L., p. 538.] 

9. Claim for the restoration of conjugal society pre¬ 
ferred by husband in respect of his wife, the widow of his 
deceased brother, married by ceremony of Kurao, decreed, 
the marriage being according to the usage of the tribe of 
the parties legal and valid. Sook Lall and others vs. 
Toolsee. S. D. A., N. W. P., 1866, p. 181. 

10. If a Hindu neglects to provide a husband for his 
daughter in time, he loses the right to dispose of her in 
marriage. The King vs. 0. Kistnama Naik. 2 Str. 
N. &1. 0., p. 251. 

11. A. died leaving a nephew F, who succeeded to his 
property, and a widow i?,, and an unmarried daughter (7., 

to defray the marriage expenses of 0., borrowed from D. 
a sum of money. D. sued R and F. for recovery of the 
amount from the estate of A . Held, that the marriage 
of unmarried daughters is one of the objects for which 
a widow could alienate a portion of her deceased husband's 
estate; consequently, a debt contracted for this purpose, 
should be a charge on the estate of the deceased, and not 
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on the widow personally. Preaj Narain vk Ajodhia 
Purshad. 17th June 1848. S. D. A., Cal., p. 540. 

12 Held, that the second or pdt marriages are allowable 
in the Thakur Lohana caste, and that a legitimate son by 
such a marriage is entitled to share equally with his half- 
brothers (the sons of the first wife) in his father s property ; 
and that in this case he is entitled to recover his share 
from each and all of his half-brothers, the will adduced by 
the latter as that of their father being invalid, from the 
fact that the stamp on which it is written does not suffice 
to cover the amount of the property of which it professes 
to dispose it. Bhanjee Pitamber Shet Tukur vs. Nuthoo 
Pitamber Shet Sukur. 9th March 1861. 8 S. D. A., Bom., 
p. 77. 

See “ Sikhs." 

Sec “ Illegitimacy/' 1. 

SAGYI. M A R RI A G E. 

See u Inheritance/' 


BYAIII MARRIAGE. 
See u Inheritance/' 


BE EA H M ARBI AGE. 
See “Sikhs." 


ANUND MARRIAGE. 
See “Sikhs." 


MIGRATION. 

1. Upon a claim to the inheritance of a zemindary si tuate 
in Midnapore, which had been in possession for a long 
period anterior to the institution of the suit, by a family 
of Satgop Brahmins who had imigrated from Bengal to 
Midnapore , but had retained their laws and performed their 
religious ceremonies, according to the Dayabhaga and 
other authorities in force in Bengal. Held, by the 
Judicial Committee, affirming the judgment of the Sad¬ 
der Court, that the Dayabhaga Shastras must govern 
the descent, and not the Mitakskara, which prevailed in 
Midnapore . 

A deed of gift of the zemindary to a stranger by the 
widow of the zemindar last seised, who died without issue, 
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which gift was made with the confirmation of the 
Bandhus , the mothers brother’s sons, the heirs. Held, to 
be good by the Dayabluiga Shastms , as against a party 
claiming the succession, according to the Mixakshara, as 
being descended, in the seventh remove, in the male line, 
from the common ancestor. Raney Srimutee Dabea vs. 
Raney Koond Suta and Raney Rung Lutta, and others. 
4 M. I. A., p. 292. 

2. The presumption that a Hindu family, emigrating 
into Bengal from the North-Western Provinces, imports its 
own customs and laws as regulating the succession and the 
ceremonies of Hindu law in that family, may be rebutted 
by showing that, except as regards marriage, all other 
ceremonies are performed according to the law of the 
Bengal school and by Bengal priests. Ram Brorao Pandah 
vs. Kameenee Soonduree JDossee. G W. R, p. 295 ; 
Wym., p. 3. 

Bee “ Inheritance,” 8. 

See “ Presumption, ”11. 

MOHUNT. 

1. A claim for the office of presiding molnmt of a temple 
at Juggurnath was decided in favor of the plaintiff, od. 
the grounds of his having been the principal chela or 
pupil of the late mohunt, of his having been nominated 
by the latter to the succession, and of the nomination having 
been adhered to by the appointing mohunt, during the 
latter years of his life. Mohunt Rama Nooj Doss vs* 
Debraj Doss. 6. Sel. Rep., Cal., p. 262, 17th June 1889. 

2. The peculiar usages of each endowment should be 
observed in nominating persons to the office of superin¬ 
tendent. Mohunt Gopal Doss vs. Mohunt Kerparam Doss. 
3rd June 1850. S. D. A., Cal., p. 250. 

3. Where tho custom is for a body of mohunts to ac¬ 
knowledge publicly a newly-appointed superintendent, it 
should be adhered to, and a nomination by the last 
incumbent unattended by such acknowledgment was not 
confirmed.— Ibid. 

4. A mohunt by bis will appointed A. Z)., bis spiritual 
brother, to be his successor, and after making such appoint¬ 
ment, his will thus continued :—" Amongst all my disci¬ 
ples, I think Greedharee is a little intelligent and clever 
but of younger age than befits a mohunt. Should he 
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receive instruction and learn the duties of mohunt under 
your guidance, he might probably be competent. Where¬ 
fore I direct that you will keep Greedharee Doss with 
you, and initiate him well in the duties of a mohunt, and 
when you feel yourself incapable of conducting the busi¬ 
ness as above, you can appoint Greedharee Doss as mohunt 
in your place, and not otherwise.” 

Held , first, that a mohunt may appoint a spiritual brother, 
and L. D., being a spiritual brother, the appointment was 
valid, and he was entitled to succeed upon the testator’s 
death. 

Secondly, that the direction for appointing Greedharee 
did not of itself vest the mohuntship in Greedharee : but 
that the intention of the testator was that L. D . should 
not appoint him if he should turn out to be, in his opinion, 
incompetent. 

Thirdly , that the testator had no power to attach any 
such condition to the interest his appointee should enjoy 
in the mohuntship. For a person having a fee-simple in 
an estate with the power of appointing to the succession, 
has no right to annex to it conditions which the person who 
gave him the power of appointment never gave the power 
to annex. In the absence of such power, therefore, a 
mohunt who once nominates his successor has no right to 
give directions to his successor when his turn to nominate 
comes as to whom he should nominate. 

Fourthly, that the testator having no power to give 
any direction as to the person who should be L. D’s 
successor, L D. was entitled, after he had succeeded to 
the guddee, to appoint as his successor a person other 
than Greedharee. 

I ifthly, that even if, by custom a power to appoint two 
mohunts in succession bad been established, still, under 
the words of the will, a discretion would have been left 
to L . D. in the choice of his successor, and he would not 
Lave been bound to appoint Greedharee. 

The Court has no jurisdiction to direct a new election. 
Greedharee Dass vs. Nund Kishore Dutfc Mohunt. 1 
Marshall, p. 573* Confirmed by the Privy Council in ap¬ 
peal, who held that the only law as to mohunts and their 
offices, &c., is to be found in custom and practice, which 
is to be proved by testimony. There cannot be two exist¬ 
ing mohunts, and the office cannot be held jointly, 8 W 
R, P. 0. Rulings, p. 25. 








5. Accordiug to the established usage of the religious 
order of Go mins or Sunyasis , the installation of a person as 
Mohunt by the assembly of neighbouring Mohunts at the ob¬ 
sequies of a deceased Mohunt, is conclusive. Dhunsing Gir 
vs. Mya Gir. 15th August 1806. 1 Sel. Rep.,Cal., p. 202. 


MOTHER. 

See “ Adoption 

See “ Parent and Child. ,> 

See “Alienation,” 21. 

See “ Guardian and Ward,** 1. 

MOTHER’S BROTHER. 

See “ Bandhus.” 

maternal grandfather. 

See “ Inheritance ” 

MATERNAL UNCLE. 

See “ Bandhus.” 


NEPHEW. 

See “ Alienation.” 

See “ Inheritance.” 

See “ Adoption,” 3, 30, 31, 25 

ONUS PROBANDI. 

1. Where both parties are descendants of the same 

common ancestor, and plaintiffs prove that the property 
claimed belonged to that common ancestor, and separation 
between the parties lias taken place within the statutable 
limit, it lies on the opposite party asserting the property 
to be divided to show exclusive title by separate acquisi¬ 
tion by some ancestor apart from the right of succession 
by inheritance from the common ancestor, or a distinct 
severalty of interest and a clear adverse possession for 
more than twelve years. Bainee Sing vs. Bhurth Sino- H 
C. N W. P. Yol. I., p. 162. ' 

2. Held, that the admission of a certain property being 
joint and ancestral, throws the onus of proving exclusive 
and adverse possession beyond limitation upon the sharer 
refusing to admit other heirs. Dabee Suhai vs. Sheo Doss 
Rah II. G, N. W. P., Vo!. I, p. 285. 


k 
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k Where the plaintiff was a minor, and his interest 
could not, prirad facie, be alienated. Held, that the onus 
of proving that due inquiries were made as to the necessities 
for the loan, and that it was incurred by the manager lor 
benefit of the estate lies on the defendant. It is not 
necessary to show that such necessities actually existed, 
but that reavsonable inquiry was made as to the existence 
ot such necessities, and the object for which the loan was 
intended. Polundur Singh vs. Rampersad. H. C., N. W. 
P., VoL I., p. 147. 

4. In a suit brought by a Hindu son, for himself and 
on behalf of three infant brothers, to set aside a sale of 
certain ancestral lands which had been made by his 
father without his concurrence. Held, that the onus of 
proving that the payment of the debts on account of 
which the property was sold, was not a common family 
necessity was laid upon the plaintiff. Babbaji Sakhoji vs. 
Ramshet Paodushet. 2 B. H. C. Reps., p. 22. 

5. A Hindu wife seeking to exempt property from 
responsibility for her husband's debts, must clearly prove 
that she had Streedhun, and that she purchased the pro- 
pert y with her self-acquired funds. Brojo Mohun My tee vs. 
Mussamut Radha Coomaree. Suth. Rep., p. 60. 

6. [The burden of proving property (the subject of a 
gift by a Hindu widow) to be Streedhun rests with those 
claiming under her. Sreemutty Chundermonee Dossee vs. 
Joy Kissen Sirkar. ] W. R, p. 107.] 

7. [When a Hindu widow sells or mortgages from 
necessity any portion of the real estate of her infant- son 
which sho holds in trust for him, the burden of proof of such 
necessity, if it be called in question by the minor after reach¬ 
ing his majority, lies on the mortgagee or purchaser. Goo- 
roopersaud Jena vs. Muddon Mohun Soor. 11th December 
1856, {3. A. D., Cal., p. 980J 

8. [On a claim being preferred by a member of an un¬ 
divided Hindu family to property as self-acquired, without 
the aid of joint funds, by his exclusive industry, the 
burden of proof rests with the party so claiming.* Sree 
Narain Ghose vs. Komullachurn Roy. 18th April 1857 
S. D. A., Cal, p. 614.] 

9. The defendant showed that her husband had left the 
family residence, and acquired‘property in his own name. 
Held, that the onus was upon the plaintiff to show that, 
notwithstanding separation and acquisition above referred 
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to, the family continued joint. Mussamut Thakua Kowai 
vs. Bungsee Tewarry. 31st January 1862. b. D. A., OaJ., 
p. 27. 

JO Where a son under the Mithila law sued to set 
aside sales by his father. Held, that the purchasers were 
not bound to show an absolute necessity for the sales, it 
they have acted bond fide and with due caution, and were 
reasonably satisfied of the necessity of the sales. 

11. The onusprobandi in such cases wdl vary accord¬ 
ing to circumstances. Mussamut Bhoorun Koowur vs, 
Sahebzadee. 6 W. R> p. 149, 2 Wym., p. 164. 

See “ Alienation,'’ 6, 11. 

See “ Co-parceners,” 5, 6,8. 

See “ Undivided Hindu family.” 

See “ Presumption/’ 

OUTCASTE. 

See “ Inheritance.” 


PALECK PUTRO. 
See “ Adoption.” 102 


PARENT AND CHILD. 

1. In a claim to the possession of a child of tender 
years, instituted by its grandfather against its mother, it 
was held that, in consequence of the pregnancy of the latter 
by a second marriage, her title, by Hindu law, to the 
child, so long as it remained at the breast, no longer held 
good! Narsee vs. Ruttonjee Nuthoo. 20tli June 1851. S. 

D. A, Bom., p. 103. . . 

2. The legal age of discretion for Hindus in India is 
uniformly sixteen years. Up to that age the father has 
an undoubted right to the custody of his children. In 
re Hem Nath Bose. Hyde’s Rep. for 1862 and 63, p. 111. 

PARTITION, 

1 Conviction of crime, such as stealing ancestral pro¬ 
perty excludes a Hindu from partition of family property. 
Chooudoor Lutchmeedauee m Narasimmah. M. b. i>. A., 

18o8, ^ 118. for divisioni and dying while the suit 

is pending, is held to have died undivided ; and his widow 
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cannot claim bis share. Velaynda Gaundan vs. Kuppan- 
men. M. S. D. A., 1859, p. 263. 

o. A minor can sue for division only on the ground of 
malversation and danger to his interests while the property 
is in the hands of the managing member.— Ibid. 

4. The existence of a deed of division does not prove the 
occurrence of a division, which, by law, can only be recog¬ 
nised, when it is made apparent that the parties have 
entered upon their several shares. Sooba Naiken vs. 
Tangaparoomal Pillay. M. S. U. 1859, p. 11; Latchmana 
Baligay vs. Atchamma.— Ibid , p. 50; Kuppammul vs. 
Punchanadaiyan.— Ibid, p. 260. 

5. Held, that a will made by a Hindu dividing 
ancestral property between his sons, and assigning a share 
to his wife with the power of disposing of it, was illegal 
under the Hindu law. The widow was entitled to receive 
for maintenance a share of the property equal to the 
share of one son. Rajah Buldeo Sing vs. Koonwur Aloha- 
beer Sing. H. G, N.W. P., Vol. I., p. 155. 

6. When property is joined and ancestral, mere regis- 
trationof the widow’s name after her husband’s death, 
and held possession by her, is not sufficient proof that the 
property has been divided in the absence of any evidence 
of actual partition. Luchimonpersaud vs. Mussamut 
Monee Koonwur. H. G, N. W. P., Vol. L, p. 221. 

7. Where the members of an undivided Hindu family 
have divided a portion of the estate, and held their respect¬ 
ive shares separately, such shares will be liable to the 
incidents attaching to separate estates, although the whole 
of the joint property is neld as between the members of 
a Hindu joint family, although it has not been sanctioned 
by the Board of Revenue, it being shown that for several 
years after the partition the members of the family had 
separately enjoyed the shares which fell to them by the 
partition. Mussamut Hoolas Kooer vs. Mansing. H. CL 
N. W. P. Vol. 1% p. 37. 

8. Before partition a Hindu father has no definite 
share in joint ancestral property which he can alienate. 
Now bat ram vs. Durbaree Sing. H. G, N. W. R, Vol., 
11, p. 145. 

9. The ordinary gains of science are divisible when 
such science has been imparted at the family expense, and 
acquired while receiving a family maintenance. Chalakonda 
Alusani vs. Chalakonda Ratnachalam. 2 Stokes, p. 56. 
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10. [The doctrine that when, after a partition of a 
joint family estate, a portion of the estate remains un¬ 
divided, the portion which remains undivided cannot 
afterwards be partitioned, refers to a partition made by 
a father amongst his sons and their co-heirs. It does not 
refer to the case where a partition has been made by the 
joint owners amongst themselves, Sreemutty Shama- 
soondery Dosseo vs. Kartickchurn Mitter. Bourke. H. 
0. Rep., p. 326.] 

>11. This was a suit by plaintiff to recover from his 
brother's widow, the defendant, one and a quarter share of 
the Mailavaram Mutta which he alleged to have been 
wrongfully delivered by the revenue authorities to the 
defendant in accordance with a certificate granted by the 
Civil Court of Masulipatam. Plaintiff alleged that he 
was undivided, although there was an agreement for a 
division. Defendant pleaded that there was a complete 
division under the aforesaid agreement, and that her 
husband after division made a will bequeathing to her 
what the plaintiff now claims. 

The Civil Judge found separate residence, and on the 
authority of paragraphs 2S2, 283, and 284 of Mr. Justice 
Strange's Manual, decided that the family was undivided. 

Held, on appeal, that the agreement partially acted 
upon, and not denied, is conclusive evidence of the division 
previously come to by mutual consent; that, whether the 
property was actually divided or not the family was 
divided, the brothers became capable of contracting and 
did contract, and that the right to s\xe upon the contract 
clearly survived to the defendant, who must have recovered ; 
and that she had * therefore a perfectly valid defence to 
the present action. Raja Surandny Lakshmy Venkama 
Row vs. Raja Suraneny Venkata Gopala Narshima Balia- 
door. 3 M. H. C. Rep., O’Sullivan and Mills, p. 40. 

32. Partition may be proved by circumstances in the 
absence of direct evidence. Doe. derti , Ramasawmy M. vs. 
Vailatah. 2. Str. N. M. C., p. 211. 

13. Suit by a widow to recover her husband s share, 
whom she alleged to be a divided member of a Hindu 
faimily, under an agreement to the following effect:— 
“ When we lived together a disagreement arising amongst 
females, we have divided.... 

“ Thus we shall from this date divide and enjoy the 
income of the lands. When the moiety of lands belonging 
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to our uncle S. in the said three villages shall be equally 
divided, we shall also share our moiety equally, and obtain 

separate pattas.We hold no pecuniary concern/* 

Held, following the judgment reported in-III. M. H. 0. 
Reps., p. 40, and that of the Privy Council in Appu Ayyan 
vs, Ramasubha Ayyan, (11 M. I. A., p. 75,) that when the 
members of an undivided family agree among themselves 
with regard to particular property that it shall thenceforth 
he the subject of ownership iu certain defined shares, each 
member has thenceforth a definite and certain share in 
the estate which he may claim the right to receive aricl 
to enjoy in severalty, although the property itself has not 
been actually ^Jfcyided. Nsir&yan Ayvar vs. Lakshmi 
Ammal. 3 M. H. C. Reps. O'Sullivan and Mills, p. 280. 

(See Undivided Hindu family, case Appovier vs. Rama¬ 
subha Ayyan.) 

14. la a suit in which the question was whether there 
had been a division, the sole evidence of division was the 
decision of a puuchayet reciting that division. The ques¬ 
tion, however, not having been at all material to the point 
then in dispute. Held , that the decision was not suffi¬ 
cient evidence of the division. 

Property acquired by a Hindu while drawing an income 
from his family is liable to partition, and the quality of the 
fund cannot be altered by the mode of its investment. 
Ramasheshaiya Paniai vs. Bhagavat Panday. 4 M. H. C. 
Rep., O’Sullivan and Mills, p. 5. 

15. [Partition of a dwelling-house may be claimed as 
of right by a Hindu. Hullodur Mookerjee vs. Ramimth 
Hookerjee. 1 Marshall, p. 35.] 

10. Actual division of property is not necessary to con¬ 
stitute partition. u Distinct preparation of food,*' after an 
agreement in these words u henceforth we are disunit¬ 
ed,” is partition. If the parties have mutually declared 
their intention of enjoying their own shares separately, 
and thereby disclaim all rights as joint owners in the 
shares of their co-parccners, it would constitute partition. 
Jeolukhun Kooer vs. Thacoor Anondo Misser. Sevestre 
Con., Mar. p., 503. 

17. [Where property is acquired whilst a Hindu family 
is joint, the inheritance goes per stripes, and uot per 
capita. Ramgutty Doss vs. Nundokoomar Doss. 2 W. 
R., p. 11.] 
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18. Any act or declaration showing an unequivocal 
intention on the part of any shareholder to hold or enjoy his 
own share separately, and to renounce all rights upon the 
shares of his co-parceners, constitutes a complete severance 
or partition. Bulakee Lall vs . Mussamut Indurputtee* 
Koouwur. 3 W. R., p. 14. 

19. An arrangement contained in a deed executed by 
the members of a joint Hindu family to effect a separation 
of property is primd facie evidence of a valid separation. 
Uo actual division by metes and bounds is necessary. 
Kulponath Doss vs, Mewah Lall. 8 W. R., p. 302. 

20. The general rule of Hindu inheritance is partibility, 
the succession of one heir, as in the case of a raj, is the 
exception. The East India Company vs, Kamachee Boye 
Saheba. 4 W. R., Privy Council Cases, p. 42. 

21. Deeds of sale and mortgage and mutations of names 
in the Collector's Register as amongst members of a Hindu 
family are evidence of separation. Peary Loll vs. Bhawoot 
Koer. S.N. W. R, p. 18. 

22. There may be a partition of an estate without a 
regular separation and actual division of lands. Lai la 
Sreepersaud vs. Mussamut Akoujoo Koonwur. 7 W. R., 
p. 488 ; 3 Wym., p. 298. 

23. The declaration of an intention to become divided 
in estate amounts to a valid separation, though not imme¬ 
diately perfected by an actual partition of the estate by 
metes and bounds. Mussamut Vato Koer vs. Rowshun 
Sing. 8 W. R., p. 82 ; 4 Wym., p. 63. 

24. Under the Hindu law two things at least 1 are 
necessary to constitute partition. The shares must be 
defined/ and there must be distinct and independent 
enjoyment. 

25. Whatever is acquired at the charge of the patri¬ 
mony is subject to partition ; but when the common stock 
is improved, an equal share is ordained. Where a co¬ 
parcener, with comparatively small detriment to the joint 
estate, acquires any separate property by his own labor or 
captial, the property is nevertheless to be considered joint, 
although the acquirer gets a double share. Sheo l)yal 
Tewary vs. Jodoonatk Tewary. 9 W. R., p. 61; 5 Wym., 
p. 55. 

26. Enam villages granted by Government to the 
grantee and his male heirs for services rendered to the 
State, are not, by the Hindu law in force in the Southern 
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Mahratta country, distinguishable from other ancestral 
real estate, and are divisible amoug the heirs of the 
grantee. Budrao Hunmont vk Nursing Rao. 6 M. X. A., 
p. 426. 

27. There may be a partition in estate without any 
actual division of the lands in parcels, and allotment of 
those parcels to the different sharers to be held by them 
in severalty. Mussarnut Josoda Koonwur vs. Qourie Byjo- 
nath Sohae Sing. 6 W. R., p. 139 ; 2 Wym., 32. 

28. Where, with small aid, from paternal, separate and 
distinct properties are acquired, principally through the 
exertions of particular members of a joint Hindu family, 
such members are entitled to a double share upon sepa¬ 
ration. Sree Narain Berah vs. Gooroo Persaud Berah. 
6 W. R., p.£19; 2 Wym., p. 262. 

2$. In a suit governed by the Mithila law between the 
widow of a Hindu and his brothers, in which the former 
alleged the separation of her husband from the rest of the 
family, and the latter denied it. Held, that a deed of 
partition was not necessary to prove separation. Accord¬ 
ing to Mitacshara, it may be proved either by evidence 
of kinsmen, by record of the partition, or by separate 
transaction of afFairs. Jshur Dutt Sing vs. Kissoree 
bLoonwur. 29th June 1859. S. D. A., Cal., p. 858 

30. Held, that when partition is denied, the fact 
may be ascertained by reference to separate tranactions 
of affairs. - Held, further, that where there is no assertion 
of waste or alienation, the possession of a Hindu childless 
widow of her husband's share of divided ancestral property, 
cannot be interfered with during her lifetima Mussarnut 
Parbati vs. Gungaram. 21st April 1865. S. D. A,, N. 
W.P.,p. 237. 


rRE-EMPTION. 

1. A right or custom of pre-emption is recognized as 
prevailing among Hindus in Behar and some other 
provinces of Western India. In districts where its existence 
has not been judicially noticed, the custom will be a matter 
to be proved. Such custom, where it exists, must be 
presumed to be founded on, and co-extensive with, the 
Mahomedau law upon that subject, unless the contrary be 
shown. The Court may, as between Hindus, administer 
a modification of that law as the circumstances under 





which the right may be claimed, whore ifc is shown that the 
custom in that respect does not go the whole length of the 
Mahomedan law of pre-emption. But the assertion of 
the right by suit must always be preceded by an obser¬ 
vance of the preliminary forms prescribed in the Mabo- 
inedan law. Ruling of the Full Bench in Fakeer Rawot 
vs. Sheik Emaiubuksh. S. N, W. R., p. 144; Sevestre 
Con., Mar., p. 456tf. 

2. The Mahomedan law of pre-emption is applicable to 
Hindus in Behar. Lotun Roy vs. Doomun Roy. 10th 
August 1853. S. J). A., OaL, p. 704. 

3. Time for reflection in not unnecessary delay in mak¬ 
ing a claim for pre-emption. Dulloo Koomvur vs. Bundhoo 
Koonwur. 11th January 1855. S. I). A., Cal, p. 12. 

PRESUMPTION. 

1. In a joint Hindu family, non-division must be 
assumed until division be established. Chacalingum Pillay 
vs. Soorurimtn. M. S. D. A., 1859, p. 55. 

2. The original status of all Hindu families must be 
presumed to be joint aud undivided. The onus probandi 
is on those who put forward claims upon the basis of sepa¬ 
ration and self-acquisition. Proof of separation of shares 
is not sufficient to shift the burden of proof. Mussamut 
Bilash Koonwar vs. Baboo Bhowanee Buksh Narain. 
Suth. Rep., p. 1. 

3. Hindoo families are ordinarily governed by the law 
of their origin, not by that of their domicile. The pre¬ 
sumption is in favor of the law of origin until the adoption 
of the law of a new domicile is proved. Luckhea JDabee 
vs. Guuga Govind Dobey. Suth. Rep., p. 6.6. 

4. YV here an ancestor of a Hindu family purchased a 
property in the name of his youngest son, the onus was 
held to be on those claiming under the youngest son to 
prove that the property was his separate property, 
Joy narain Roy vs. Rajah Puncbanund. Suth. Rep., p. 10. 

5. In a suit by three brothers to recover an estate sold 
bv their two elder brothers as their guardians during their 
minority, without any necessity, and in collusion with the 
purchaser. Held, that the onus was on the plaintiffs to 
prove that the sale was fraudulent aud collusive. 
Achunth Sing vs. Kissen Persaud Singh. Suth. Rep., p. 37. 

6. He that the possession by the widow some 
other member of the family of missing person's estate 

t 
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may, in the absence of an indication of adverse nature, be 
considered to be as that of a trustee, until the expiry of 
the term fixed for his return. Narain Suhov vs. Posoo. 
H. 0., N. W. P., Vol. II, p. 78. 

7. The normal condition of a Hindu family being joint 
it must be presumed to remain joint, unless some proof 
of a subsequent separation is given, and where property 
is shown to have been once joint family property, it is 
presumed to remain joint, until the contrary is shown: 
but the mere fact of a family being joint is not enough 
to raise a presumption in law that property acquired by 
one member of that family is joint property. 

Where A. as purchaser, claimed a share in property as 
being joint family property. Held, A. was not only bound 
to show that the family was joint, but that the property 
in question became joint property when acquired, or that 
at some period since its acquisition it had been enjoyed 
jointly by the family. Shieu Golam Sing vs. Baran Sing. 
1 B. L. k, A. C., p. 164. 

8. When neither want of enquiry nor maid fides is 
shown, the existence of legal necessity must be presumed. 
Baboo Seetul Persaud vs. Baboo Gour Dyal. 1 W R,p. 283. 

9. The presumption obtains of a continuance of a 
joint right to ancestral property of a member of a joint 
Hindu family, unless it is shown that he has, either by 
his own act or by the act of some one competent to bind, 
parted with that right. Monaye Surmah vs. Luman 
Surmah. 2 W. R, p. 28S. 

10. Where a family originally migrated from the 
Mithila Province to the Province of Bengal, the presump¬ 
tion is that they have preserved the religious rights and 
customs prescribed by the Mitacshara, unless the contrary 
be proved. Koomud Chunder Roy vs. Seeta Kanth Roy. 
S. N. W. R, p. 15. 

11. In a case where a Hindu family migrates from one 
territory to another, if they preserve their ancient religious 
ceremonies, they also preserve the law of succession. The 
presumption is, until the contrary be proved, that the 
family so migrating have brought with them, and retain 
all their religious ceremonies and Customs, especially when 
the family is shown to have brought with it, its own priests, 
who, and their descendants after them, continue their 
ministrations down to the period of contest. Jumeruddeeu 
Misser vs. Nobin Chunder Perdhara. 1 Marshall, p, 232. 
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12. A loan was granted by S., the manager of a Hindu 
family, while the family was joint, and the bond was 
taken in his name. Subsequently, upon a partition of 
the joint property, no mention was made of this loan. 1L 
sued for recovery of the amount. Held, that the loan 
having beeu made when the family was joint, the presump¬ 
tion is that it was made from the common stock. Inder- 
jeet Koowur vs. Hurryhur Purshad. Sevestre Con. Mar, 
p. 40a. 

13. [In a joint Hindu family the presumption is that 
property acquired by its members is so from the joint funds 
and where it is pleaded to be otherwise and self-acquired, 
the burden of proof is on the party raising this plea. 
Itarnrajah Dey vs. Ishan Chunder Dey. 17th November. 

S. D. A., Cal., p. 1481.] 

14. The ordinary rule of Hindu law is that the natural 
estate of a Hindu family is that of union and of joint 
property among sons. One of the defendants pleaded self¬ 
acquisition by gift from his mother. Held, that the onus was 
with the defendant to prove his special plea. Chundee 
persad Panday vs. Sanchoo Beebee. 29th June 1859. 

S. D. A., Cal., p. 1862. 

15. Where a purchase of real estate is made by a 
Hindu in the name of one of his sons, the presumption of 
Hindu law is in favor of its being a benamee purchase, and x 
the burthen of proof lies on the party in whose name it was 
purchased to prove that he was solely entitled to the legal 
and beneficial interest in such purchased estate. Gopeekristo 
Gossain vs. Gungapersud Gossain. G M. I. A., p. 53. 

1G. The presumption is that a Hindu family remains 
undivided ; the onus is upon a party claiming as upon a 
division of the joint estate. Narangunty Butch meedavah 
vs. Vengama Naidoo. 9 M. I. A., p. 66. 

See u Alienation/’ 6, 11, 14, ante. 

See “ Co-parceners,” 5, 6, 8. 

See “ Disappearance.” 

See “Illegitimacy.” 

See “ Undivided Hindu family.” 

PROPERTY. 

1. A cquisition of. 

2. Ancestral properly. 

3. Joint property. 

4. Recovered property . 
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1.— Acquisition. 

1. Land acquired by any member of a joint Hindu 
family, governed by the law of Marumakktoidyam,. becomes 
the joint property of all the members. Murekancherai vs. 
Chundtmga. M. 8. D. A., 1859, p. 226. 

2. Landed property acquired by a grandfather and dis¬ 
tributed by him amongst his sons, does not by such gift 
become the self-acquired property‘of the sons so as to 
enable them to dispose of it by gift or sale without the 
consent and to the prejudice, of the grandsons. Muddiin 
Gopaul Thakoor vs. Rurnbuksh Panday. 6 W. R., p. 71 ; 
2 Wym., p. 81. 

3. [Whore property was acquired by several brothers 

who contributed, unequally, means and labor in the acquisi¬ 
tion. Hdd, that by usage and Hindoo Law the brother 
who contributed most to the acquisition should receive 
a larger share. Kripa Sindhu Patjosbi vs. Kauya Aeharjee. 
31st December 1833. 5 Sel. Rep., Cal., p. 335.] 

4. [Two Hindoo brothers living together without any 
paternal estate purchase sundry land, and hold them for 
several years in common tenancy. Upon claim by the 
younger against the elder for a moiety of the lands, it 
appearing that the defendant chiefly contributed the capital 
or the purchase-money, both giving their labor to the im¬ 
provement of it, one-third of the joint-estate was adjudged 
to the plaintiff. Koshul Chuckerbutty m. Radha Nath 
Chuckerbutty. 11th June 1811. 1 Sel. Rep., Cal, p. 448.] 

5. [The name of one sharer of a joint family appearing 
in receipts and other papers relating to the management, of 
the property, is not a sufficient test of separate acquisition, 
as frequently ijie name of one sharer is used, while the 
interests and funds remain joint. Material test is the 
quarter from whence the money comes. Ram raj ah Dey 
vs. Ishanchunder Dey. 17th November 1S59. S. D. A., 
Cal., p. 1481.] 

6. Where the allegation is that the brothers were joint, 
and the property was acquired by joint funds, the mere 
fact of the purchase having been made in the name of 
only one member, of the registration of his name in the 
Collectors books, of his having been allowed to carry on 
singly a lawsuit with a neighbour in regard to the boundary 
between the lands, &e., are, in a question of joint or sepa¬ 
rate acquisition, wholly insufficient proof of separate acqui¬ 
sition, Dccla Sing vs. Toofauee Sing. 1 W. Ii., p. 306, 307. 
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2 .—Ancestral property. 

7. In ancestral property the right of the son and grand¬ 
son is equal. The grandson can put in his claim for his 
half share in the event of his father w.ishirjg to alienate it. 
The grandson can claim a partition at his pleasure, and if 
not granted, an action at law will lie to enforce it. Durga- 
sunker Kassecram vs. Brijbullubh Moteo Chund. Sel. 
Rep., S. D. A., Bom., p. 44 

8. Property purchased by a father in possession of 
ahcestral property as manager for himself and his sons is 
itself ancestral property. Sudanund Mohaputtur vs. Bono- 
mallee Doss Mphaputter. 6 W. R., p. 256 ; 2 Wym., 

p. 808. - 

9. Held , that a Hiudu was not prohibited by the Shas - 

tras from transferring an ancestral house to pay his debts 
without making provision for his elder brothers widow, 
who had obtained a decree against him for food and 
clothing. Bhugwunt Govind Deshpande vs. Goozabaee. 
28th June 1861. 8 S. D. A., Bom., p. 120. 

10. When the heirs of a deceased Hindu by an arrange¬ 
ment with a third party who claimed to he an heir, dis¬ 
tributed the property between them, such property, after 
its distribution, retained its character as ancestral property, 
and shares taken under the arrangement are not to be 
regarded as the self-acquired property of the heirs who 
took them. Ranee Mewa Koower vs. Oudh Behareelal. 
H. C, N. W. P., Vol. 3, page 811. 

11. The plaintiff who sues to inherit property in tho 
hands of his foster mother’s husband's brother, on the 
ground that his foster-mother bad devised the same to him, 
must prove that the property was divided. Jyavoo Pillay 
vs. Ramasawmy Piliay. M. S. D. A., 1858, p. 15. 


3 .—Joint property. 

12. The fact of the members of two branches of a 
Hindu family being separate in food and worship is quito 
compatible with their never having been separate in estate. 

A document providing separate house accommoda¬ 
tion for the members of each of the two branches, points 
rather to a division of enjoyment than to a division of 
ownership or estate. 

The absence of attestation by caste-men to docu¬ 
ments, by which a Hindu affects to deal with his property 
as though he were separate in estate, is circumstance which 
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throws suspicion of the fact of an alleged separation, as the 
presence of such would be satisfactory evidence of a state 
of things generally believed to be true at the time. Chha- 
bil& Manchand vs. Jad&v Ehu and others. 3 B. H. C. 
Reps., 0. C. J. y p. 87. 

13. An uncle and his nephews were in a state of general 
severalty, but held some ancestral property in common. 
Such tenure by the Hindu law of Western schools will not 
establish the right of the nephews to take their uncle's 
estate before his wife and daughter’s son. Raja Patni 
Mai vs. Ray Alanohur Lall. 28th February 1834 5 Sel. 
Rep., p. 349. 

14. [The doctrine that a father takes a share in his son's 
self-acquired property, applies only to cases of families in 
joint estate, but not where separation has taken place. 
Anund Mohun Paul Chowdry vs. Sreemutty Shamasoon- 
dery. Suth. Rep., p. 352.J 

See “ Presumption." 15. 

See “ Undivided Hindu family/' 


4 .—Recovered property. 

15. [The Hindu Law on the subject of “ recovered " 
property applies to cases in which the property has passed 
from the family to strangers, and has been held by them 
adversely to the family, and not to cases where the property 
was held by one claiming (though wrongfully) to be a 
unfounded member of the family. 

Merely obtaining a decree for possession is not “ recover¬ 
ing " the property. 

“ Recovery," if not made with the privity of the co-heir 
must at least be bond fide, and not in fraud or by anticipa¬ 
tion of the intentions of the co-heir. Bissessur Chucker- 
butty vs, Seetul Chunder Ckuckerbutty. 9 W. R., p. 69; 
5 Wym., p. 201.J 

See “ Partition." 

PURCHASE!?. 

See “ Vendor and Purchaser." 

See “ Alienation." 


' PUROHIT. 

1. The office of Purohit is not hereditary, and no suit 
will lie for a share of the birt or voluntary fees received by 
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other Purohits from certain Jujmans for officiating at 
a Shrad. 

2. A suit for fees received from Jujmans might lie on the 
ground of partnership or contract expressed or implied just 
as for a share of profits of any ordinary description of 
business. Jowahir Misser vs. Bkagoo Misser. 13th March 
1857- S. I>. A., Cal., p. 362. 

3. Claim brought by appellant against the respondent 
of the Nagur caste to insist on his employing him, and him 
only, as his family priest, and against the other respondent, 
because he had interfered. The appellant’s claim was held 
to be good according to Hindu Law, and it was declared 
obligatory on the respondents to employ the appellants, 
who were entitled to the fees for such ceremonies as had 
been performed. Mooljee Purserarn vs. Nagur Ramjee. 
27th July 1831. S. D. A, Bom., p. 131. 

4. An action is not maintainable by a Purohit for inter¬ 
fering with an alleged exclusive right of performing religious 
ceremonies at a particular place, there being no legal 
obligation upon the Jujmans to abstain from employing 
another. Damoodur Misser vs. Roodurman Misser. 1 Mar¬ 
shall, p. 161. 

PUTRIKA PUTRO. 

See “ Adoption/’ 108, 109 


RECOVERED PROPERTY- 
See “ Property,” 15 


REUNION. 

1. Held, that commeusality after separation does not 
of itself constitute reunion according to the Hindu law. 
Chutter Pal Tewaree vs. Gouree Tewaree. 9th December 
1865. S. D. A., N. W. P., p. 199. 

2. Held, that re-union must be made by the parties, or 
some of them, who made the separation. If any one of 
their descendants think fit to unite, they may do so ; but 
such a union is not re-union in the sense of Hindu law, 
and does not affect the inheritance. Kishvanath Gun- 
gadhur vs. Krishna Ganesh. 3 B. H. C. Rep., A. C. 1., 
p.fl 69. 

3. f In a Hindu family where re-union has taken place 
among certain members after partition, the members of the 
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re-united family and their descendants .succeed to each 
other to the exclusion of the members of the unassociated 
or not. re-united branch. Tarrachund Ghose vs. Pudunt 
Lochun Ghose. 5 W. R., p. 249; 1 Wym., p. 328. 


REVERSIONERS. 

1. On the demise of a Hindu widow, the descent is to 
her husband’s relatives, and not to her sisters son. Lmga 
M ulloo Pitchama vs. Linga M ulloo Gooruppah. M. S. D. A., 
1859, p. 84 

2. According to Hindu local customs, descendants in 
the female line appear to have no positive rights of succes¬ 
sion, being postponed to collaterals in the male line. It was 
therefore held that a widow cannot he restrained from 
sale of houses belonging to the estate of her deceased 
husband by the husband’s nephew in the female side. 
Raruchurn vs. Mohun. Oudh, Sel. Civ. Cases, part 2, 
p. 130. 24th September 1802. 

3. A suit brought by a party in expectancy against a 
party in possesion for life with an acknowledged title, for a 
declaration of his reversionary right, will not lie. That, 
in order to maintain a suit for restraint of alienation, 
either iuchoate or complete, must be stated as the ground 
of action ; a suit to restrain generally the power of aliena¬ 
tion will not lie, seeing that, under the circumstances, a 
Hindu widow has under law a right to alienate. A suit to 
declare that under no circumstances could alienation bo 
valid, would be contrary to that law. Pratt puttee Roomur 
vs. Mussamufc Poornu Koonwur. 2nd June 1850. S. I). A., 
Cal., p. 494, 

4. When the transfer is made by the widow in fraud 
of the rights of the presumptive reversioner. Held, that 
he is entitled to a decree declaratory that the widow’s 
act is null and void as far as it may affect the interests of 
the reversioner, and for provision, if necessary, to prevent 
any waste of the estate, the appointment of a receiver, 
but not to a more extensive remedy. His reversionary 
interest is not affected by the transfer. 

Where a daughter was colluding with the widow in 
making transfer of divided property. Held , that the 
plaintiffs, the next reversioners after the daughter, were 
competent to maintain the suit to have the transfer 
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declared mill and void. Jowla Nautb vs. Kulloo. H. G, 
N. W. P., Vol. 4, p. 55. 

5. In a divided estate the plaintiffs being not the next 
reversioners, were not entitled to be recognised as succes¬ 
sors. Dal Chand vs. Mussamut Sunder. H. C., N. W. R, 
vol. II., p. 173. 

0. A nephew who would be next of kin entitled to 
the property, can, with the consent of bis father and uncles 
the persons immediately entitled to succeed to the property, 
rftaintaia a suit against the daughters-in-law of n deceased 
Hindu who have no other right in the property save that 
of maintenance. Nandkishore vs. Nathooram. H. G, N. 
\V. R, vol. IV., p. 101. 

7. Held, that plaintiff being the immediate reversioner 
may maintain the suit, and that his signature in Patwarry s 
diary as Lumburdar was not an admission of defendant’s 
title as purchaser. H. G, N. W. P., Vol. I., page 223. 

8. Where it appeared that there were other persons 
nearer than plaintiff, and that there had been no disclaimer 
of their right on their part. Held , that plaintiff who, 
according to the ordinary Hindu law of inheritance, was 
not the next heir, could not maintain the suit. Gooshamee 
Toekunjee vs. Porooshotome Laljee. H. G, N, W. R, 
Vol. 4, p. 238. 

9. A distant reversioner is not at liberty to sue to 
interfere with the acts of a Hindu widow in possession of 
an estate. The immediate reversioner alone is entitled to 
sue. Ramlal vs. Bunseedher. 12th March 1806. S. D. A., 
N. W. P. 

10. Held !, by a majority of the Court, that mere heirs- 
apparent, or persons having indirect or contingent rever¬ 
sionary right are not on the footing of actual sharers of 
a mehal. Heralall vs. Kliawarioe. 30th January 1865. 
S. D. A, N. W. P., p.7b 

11. Held , that when the widow and plaintiff the trans¬ 
feree were engaged in a scheme for evading the restrictions 
put by the Hindu law upon the widow's right of aliena¬ 
tion, and were makiug use of the forms of a suit in fur¬ 
therance of the fraud, it was quite competent for the 
Lower Appellate Court to determine and satisfy itself (some 
of the persons really interested being minors, and the 
transaction being open to suspicion as prejudicial to their 
reversionary rights) of the true nature of the transaction 
at the instance of the remote reversioner, even had the 


m 




xe 


APPENDIX. 


nearer reversioner been present and consented to the 
decree being passed in plaintiffs favor. Dowar Rai vs. 
Mussamut Boondu. 12th September 18G6. S. D . A., 
N. W. P., p. 33. 

12. An action instituted by reversionary heirs against a 
Hindu widow in her lifetime to invalidate alienations of 
her husband's ancestral property, and to deprive her of 
the management in consequence, and to obtain possession 
themselves, will lie. Nundlall Baboo vs. Bolakee Beebee. 
24th July 1854*. S. D. A., Cal., p. 351. 

13. The property of a deceased person in the possession 
of his widow reverts at her death to the reversioners in 
existence at that time. Balgovind Lall vs. Rampertab 
Singb. 25th June 18G0. S. B. A., Cal. p. 661. 

14. [The failure of a party to put in au answer in a for¬ 
mer suit which in no way threatened his title as a rever¬ 
sioner, cannot be construed into a consent on his part to an 
alienation made by a Hindu widow, which has been found 
in a subsequent suit to be illegal on an issue raised to 
contest its validity as made without legal necessity. Bish- 
eshur Mookeijee vs. Jodoouath Bose. Suth. Rep., p. 48.] 

15. [A widow in possession can relinquish, and, by relin¬ 
quishing, anticipate for the reversioners their period of 
succession. A relinquishment in favor of second rever¬ 
sioners is also valid if made with the consent of the first 
reversioners. Protab Chunder Roy Chowdhry vs. Sreennuty 
Joymonee Dabce Chowdhrain. 1 W. R, p. 98.] 

16. The suit was to set aside alienations made by the 
maternal grandmother of the plaintiff, his mother the 
immediate reversioner being alive. Held, that the plain¬ 
tiff' was entitled to sue to protect his own future rights. 
Bal Govind Ram vs. Hirusramee. 2 W. R., p. 255. 

See “ Alienation,” 31 to 44 


SALE. 

See “ Alienation.” 

See “ Son.” 

See “ Vendor and Purchaser.” 

SAMONODAKAS. 

1. Samonodakas (or persons allied by a common obla¬ 
tion of water) belonging to the Gotra (or race or geueral 
family) of a deceased person are sufficiently cognate to 
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succeed to property in default of parties nearer of kin. 
Nursing Naraiu va. Bhutton Ball. Suth. Rep., p. 19k 

SEPARATE PROPERTY. 

See “ Inheritance.” 

See “ Property.” 


SIKHS, MARRIAGE, INHERITANCE. 

» 1. The form or ceremony of marriage is not of its 
essence : an irregularity does not avoid the contract. 
Succession to land in Calcutta among Sikhs is governed by 
Hindu law. Pro hac vice, Sikhs are considered as Sudras. 

Where there is a son of a Sikh by a beeah marriage, 
and a son by an anancl marriage, they both inherit; but 
the former takes twice the portion of the hatter. Doe 
dem . Juggomohun Mullick vs. Saumcoomar Beebee, 
Montriou, C. H. JL, p. 544 

SISTER. 

1. According to the construction received in Mithila, the 
term “sister” includes the half sister. Srenaraiu Rai vs. 
Bhya Jha. 27th July 1812. 2 Sel. Rep,, Cal., p. 29. 

See “ Inheritance.” 

SISTER’S SON. 

See “ Adoption, Putrika putra.” 

See “ Inheritance.” 


SISTER'S DAUGHTER. 

See “ Adoption, Putrika putra.” 

SON. 

1. Sons have in ancestral f>roperty a vested interest 
which is saleable in satisfaction of claims. Gour Sarun Doss 
vs. Ramsarun Bhuckt. 5 W. R., p. 54 ; 1 Wym., p. 105. 

2. According to the Mitacshara law, a son has an equal 
right with his father in ancestral property. He can compel 
the father to divide ‘the property during his lifetime, 
and any alienation by the father made after the birtli 
of the son, without the consent of the son, unless for a 
purpose justified by the Hindu law as a legal necessity 
will not bind the son. If the father, during the minority 
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of the son, alienated any property in fraud of his creditors, 
such fraud would not bind the sou, who was neither a 
party, nor a privy to such fraud. Baboo Beer Kishore 
Sabye Singh vs, Hurbullab Narain Singh. 7 W. R., p. 502 j 
4 Wynx, p. I. 

S. Under the Mithila law, as expounded by the Vivada 
Ghintaraoni, and supplemented where deficient by the 
Mltacshara, a son has ownership in ancestral property 
even during his father’s lifetime ; and such ownership 
accrues on the son’s birth, from which period the father 
and son are joint owners. 

The existence of a decree against the father is not 
sufficient evidence of the necessity for his selling his son’s 
interest in ancestral property. Kautoo Lall vs, Greedharee 
Lall. 9 W. % p. 469. 

4. Held, that a son's contingent interest in undivided 
ancestral property is not of such a nature as to be 
regarded as a debt, nor such as to make this property 
“ his property,” and so capable of attachment. Moolchund 
Bhaeechund vs, Dhurmlal Deepalal 14th January 1861. 
8 S. JD. A., Bom., p. 199. 

5. By the Hindu law as current in Mithila (Tirhoot), 
a father cannot give away the whole ancestral property to 
one son to the exclusion of his other sons. Sham Sing vs, 
Alussamut Umraotee. 2 Sel, Rep., Cal, p. 92. 

6. A. sued B, purchaser from A’s father of certain ances¬ 
tral property, for recovery of possession and partition and 
.registry thereof. B, pleaded that the property was 
sold with A's consent, but failed to prove such consent. 
Held , that as the suit was for possession and mutution 
of names, as on exclusive proprietary right, and not a suit to 
declare the sale by a father of ancestral property without 
the consent of his son, to be illegal, it could not be brought 
during the lifetime of the father. Chutter Dhareeloll 
vs. Bikaoo Lai. 11th June 1850. S. 1). A,, Cal., p. 282, 

7. By Hindu law, a son cannot sign for his father 
without the father's mark, or a written special power from 
him. Paudoorung Bahoorow vs. Siulgoorow Bin Baugoorow. 
24th February 1849. S. D. A., Bom., p. 31. 

8. By the Hindu law, children can claim a share in 
ancestral property, even during his father’s life-time, and 
no parent can make away with such property improperly 
to the children’s detriment Baee Gunga vs. Dhurumdass 
Nurseedass. 27th July 1841. & D. A., Bom., p. 10. 
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9. The father failing to stand forward to protect his 

children’s just rights, or conniving at their being deprived 
of the same, the mother by the Hindu law, can act as 
their guardian.— lb. . 

10. By the Hindu Law a sou is always liable to fulfil 
the security engagement of his deceased father, as regards 
the amount of principal; and if a special agreement be 
made for interest, then he is also liable for interest. 
Moolchand Nundlall vs, Krishna and Lalla. 27th June 
\ 844. S. D. A., Bom., p. 54. 

11. Eldest son is alone entitled to perform the^ ob¬ 
sequies of the father. Rookminee vs. Tooeeram. 1 Borr., 
P* 139. 

12. A son's share of immoveable property specially 
appropriated for his maintenance is not attachable in satis¬ 
faction of his father’s debts during the lifetime of the latter. 
Amrut Row Trimbuek Pehtay m Trimbuck Row Amrutay. 
Sel. Rep., S. D. A., Bom., p. 245. 

13. In a suit brought by a son against his father to 
compel a division of moveable and immoveable property 
inherited by the latter from his paternal cousin. Held, 
that, as regards the jewels of which plaintiff required 
an account, the plaintiff had no right of complaint, although 
his father, the defendant, had made an unjust and partial 
distribution of them. 

Held, also, that the suit to enforce a division of the 
immoveable property could not be maintained inasmuch 
as neither the plaintiff nor the defendant acquired any 
right to such property by birth. Rayadur Nailatambi 
Chefcti vs. It ay ad a r Mukunda Chetti. 3 M. H. C. Rep., 
O’Sullivan and Mills, p. 455. 

14. A son during the life of Ills father has, as a co¬ 
parcener, a yjresent- proprietary interest in the ancestral 
property to the extent of his proper share ; but beyond 
that he has vested in him no legal interest whatever whilst 
his father is alive. Except in respect of his coparcenary 
the right a son is notin a different position as to the corpus 
of the ancestral property from that of any other relation 
who is an heir apparent of the owner of property. 

Though the Limitation Act may have been decided 
to be a bar to a suit by the son for partition, his right as 
coparcener has not thereby been destroyed, and it may 
be that he is entitled to relief against the improper 
disposal by the defendant of more than his proper share 
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of the property. J. Raya Chariu m J. V. Ven. Kataram- 
aniah. Vol. IV., M. H. C. Rep., O’Sullivan and Mills, 
p. G(X 

15. A sale in execution of a decree against a father can 
only be set aside by the son when the debt was contracted 
for an immoral puspose, the onus of proving the immorality 
being on the son. Beer Persaud m Doorga Persaud. 
Suth. Rep., p. 310. 

16. The right of an unborn son to sue does not give a 
perpetual right of action. Baboo Seetul Persaud vs. Baboo 
Gour Dyal Sing. 1 W. R., p. 283. 

17. A son acquires by birth a right in ancestral pro¬ 
perty, and has a right during his father's lifetime to compel 
a partition of such property. The father cannot, without 
the consent of the son alienate such property, except for 
sufficient cause ; and the son may, not only prohibit the 
father from so doing, but may sue to set aside the aliena¬ 
tion if so made. The cause of action to the son accrues 
when possession is taken by the purchaser. A new cause 
of action does not accrue upon the subsequent birth of 
a younger brother, either to the elder brother alone, or 
to him and his brother jointly. Rajaram Tewary vs. 
Luchmun Persaud. 8 W. li., p. 15; 4 Wym,, p. 2. (Full 
Bench Ruling.) 

IS. This rule extends to adopted sons also. Sudanund 
Mohaputtur vs. Soorjomonee Deebee. 8 W. R., p. 455 ; 5 
Wym., p. 5. 

19. A son cannot control his fathers act in respect of 
a property, the succession to which is liable to obstruction. 
It is only in respect of property not subject to obstruction 
that the wealth of the father and grandfather becomes 
the property of his sons or grandsons by virtue of birth. 
Jowahur Sing vs. Gyan Sing. II. C., N. W. P., Vol. 4, 
p. IS. 

*20. A Hindu having succeeded to the property of his 
brother sold the same On suit by his son during his 
lifetime to recover possession of the property sold. Held , 
he was legally competent to institute the action during 
the lifetime of his father and that the alienation by the 
latter was illegal. Gourpersaud vs. Rumgholam. 23rd 
May 1845. S. D. A., Cal., p. 175. 

See " Alienation. 5 " 

See “ Conversion,” 3, 6. 
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SON’S WIDOW. 

See “Alienation,” S3. 
See “ Maintenance.” 


SON-IN-LAW. 

1. A son-in-law has no place in the line of heirs. 
Saundaryanomul vs. Kamatchiyainmul. M. S. D. A., 1859. 
p. 250. 

See “Adoption,” 23. 


SPIRITUAL BROTHER. 
See “ Mohunt.” 


STREEDHUNA. 

1. The claim of the husbands sister's son is to be pre¬ 
ferred to the claim of husband’s uncle’s son. The husband’s 
sister's sons take in their own right and not through their 
grandmother (the husband's mother). Bunwaree Lali vs. 
Mussamut Parbuttee Koonwar. 12th May 1858. S. D. A., 
Cal., p. 976. 

2. Where with acquiescence of kin, widows took by gift 

from their husband an interest, which otherwise would have 
been for life, or would have passed to the kin, such pro¬ 
perty was to be considered as Streedhuna. Baboo Shea 
-Narain Sing ve. Babu Ram Prakas Singh. 25th September 
1831. 5 Set Rep., Cal., 145. 

3. The streedhuna property of a woman goes on her 
death to her husband, and tailing him to his nearest kinsmen 
by funeral oblations. Bunwaree Lai vs. Mussamut Parbutty 
Koonwar. 16th June. 1 S. D. A., Cal., of 1860, p. 64. 

4. Property derived by a woman (of the Khutree Caste) 
from her own father goes, after her demise, to her own 
sister, and not to the sister of her husband. Juggunath 
Rughoonath Doss vs. Sheo Shunkur Jussoomull. 1 Borr 
P 102. 

5. A woman has full power over her 'pulla or dower. 
She can spend either the principal or interest for good 
purposes after her husband’s death. Whatever balance 
of the dower may remain would go to her heirs. Doolubh 
Das Brijbhookundas vs. Larkoonwur. 1 Borr., p. 466. 

6. According to the Mitacshara and the Vivada Chinta- 
monee all property inherited by a woman does not become 
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her streedhuna,—immoveable property inherited from her 
son descends on her death to his heirs. Punchanon Ojah vs. 
Lalshan Misser. 3 W. R., p. 140. 

7. Property acquired by a woman by inheritance is not to 
be classed as streedhuna. Sengamalathammal vs. Valaynda 
Mudali. 3 M. H. C., Rep., O’Sullivan and Mills, p. 312. 

8. A Hindu wife or widow may alienate her Streedhuna 
whether it be moveable or immoveable, with the exception, 
perhaps, of laud given to her by her husband. Doe dcm. 
Kullammal vs. Kuppu Pillai. 1 Stokes, p. 85. 

9. The proposition that everything acquired by a woman 
during coverture is the property of her husband has no 
foundation in Hindu law. Ramasami Padeiyatchi vs. 
Virasami Padieyatchi. 3 M. H. C., Rep., O’Sullivan and 
Mills, p. 272. 

10. The devolution of Streedhuna , or wife’s peculiar pro¬ 
perty from a childless widow, is regulated by the nature of 
her marriage. If her marriage was according to one of the 
four approved forms, at her death her husband’s collateral 
heirs succeed to it. Mussamut Thakoor Dayee vs. Rai 
Baluckram. 11 M. I. A., p. 139. 

11. Held, that accordiug to the law of the Benares 
• School, no part of her husband’s estate, whether moveable 
or immoveable, to which & Hindu widow succeeds by inheri¬ 
tance forms part of her dhun or peculiar property ; and the 
text of Katyayana cited must be taken to determine, 
firstly , that her power of disposition over both is limited to 
certain purposes ; and, secondly , that on her death both 
pass to the next heir of her husband. Bhugwandeen Doobey 
vs. Myna Baee. 9 W. R. Privy Council Rulings, p. 23. 


UNDIVIDED HINDU FAMILY. 

1. [That in the absence of bad faith or of any alleged 
injury to the interests of the minors the acts of the 
managing members of a joint family in conducting the 
ordinary affairs of the property are binding on the minor 
members. Roop Lall Mitter vs. Sree Kissen Singh. 15th 
May 1861. S. D. A., Cal, p. 149.] 

2. [The purchase of property in the name of a member 
of a joint Hindu family, and proof of acts of ownership 
on his part are not sufficient to raise a presumption of 
exclusive right to such property but that proof of the 
sources whence independent funds were derived is necessary 
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to raise such a presumption. ITurrosoondery and Doorga 
Doss Santlyal vs. Hurrosoonderee Dabea. 26th May 1801. 
S. D. A., Cal., p. 194.] 

3. An attachment on the whole of the undivided pro¬ 

perty of a Hindu family is confirmed, in view to its sale to 
satisfy a decree against one of its members, if not other¬ 
wise satisfied out of the proceeds, to the extent of 
his share therein. Bhagoowuloo Raghojee Maleo vs. 
Hemmuntram Hiracliuud. 23rd July i860. 7 S. D. A., 

Bom., p. 135. 

4. A childless widow cannot maintain an action brought 
originally by her husband to recover possession- from his 
brother of property belonging to an undivided family of 
which, both were members, as on her husband s death, 
childless, whatever right he had in the joint property would 
pass not to his widow but to his brothers. Krishnvjee 
Jeowajee vs. The Collector of Belgayun. 26th July 1861. 
8 S. IX A , Bom., p. 138. 


\ ix.j 

5. Held, that the sale of a field which the Lower Court 
found to have been sold by the head of an undivided Hindoo 
family for the benefit of that family, must be held valid. 
Narayan Tejeeshet Goozur vs. Opa Thakoorsliet. 28th 
June 1861. 8 S. D. A., Bom, p. 113. 

6. By Hindu Law the burden of showing of .what sepa¬ 

rate property consists, lies upon the person who alleges tbo 
property to be separate. , xl 

A person lending money on the security of the pro¬ 
perly of an undivided Hindu family is bound to make 
inquiries as to the necessity that exists for such loan,' if be 
lends the money after reasonable enquiry and bond jxde 
believing it will be properly expended, he is not bound 
to see to the application of it. The rule is the same 
whether all the members of the family are adults or 
minors. Gane Bhive Parab et al vs. Kane Bhive. 4 
B. H. C. Rep., A. 0. Jo p. 169. 

7. Held, that on this side of India, a member of an 
undivided Hindu family cannot, without the consent of bis 
co-parceners, make a gift of his share in the undivided 
property, or dispose of it by will. Gangubfu tuid another 
L. Wu'namd Bin Bhimauna. 3 B. H. O. Reps, A. C. J., 

P '8 ' (The mere fact of a Hindu family living in com- 
mensality is not sufficient to raise a presumption of their 

n 
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property being joint. The existence of joint funds, out of 
which the property might have been purchased, must also 
be proved to raise the presumption of the property being 
joint. Radhika Persad Dey vs> Mussamut Dhurma Dasi 
Debi. 3 B. L. R t> A. C., p. 124] 

9, One of four Hindu brothers sued as a member of the 
united family for his share of the profits of a firm composed 
of one brother's son and Mahoraedan partners. Held, that 
the plaintiff was entitled to a decree against his nephew, as 
all the members of an united family share all profits equally/ 
Jaeeram Sudaseo Sarungdhur vs. Lukshuraun Rughoo Shefe 
Saring Dhur. 2 Borr., p. 58. 

10. In a joint Hindu family, the divided members 
inherit on failure of undivided ones. Chokaliuga Seirva- 
garen vs. Jyah Moodelly. M. S. D. A., 1859, p. 35. 

12. Though a Hindu family be united all the members 
do not share in a portion that may lapse. Madoo Sing vs, 
Bindessery Roy. H. C., N. W. P., Vol. IV., p. 101. 

13. According to the true constitution of an undivided 
Hindu family, no individual member of the family, 
whilst it remains undivided, can predicate of the joint and 
undivided property, that he has a certain definite share 

The proceeds of undivided property must be brought 
to the common chest or purse, and there dealt with accord¬ 
ing to the modes of enjoyment by the members of the 
family. But if the members of an undivided family agree 
among themselves with regard to particular property that 
it shall henceforth be the subject of ownership, in certain 
defined shares, then the character of undivided property 
and joint enjoyment is taken away from the subject- 
matter so agreed to be dealt with ; and each member has 
thenceforth a definite and certain share in the estate, 
which he may claim to receive and enjoy in severalty, 
although the property itself has not been actually severed 
and divided 

Where, therefore, a deed of partition was made and 
executed by the members of an undivided family, dealing 
with and making actual partition of a portion of the joint 
estate, but leaving the remainder to be divided at a future 
period in the same manner. Field , by the Judicial Com¬ 
mittee (affirming the judgment of the Courts below), 
that such deed, being a division of right, operated as a 
conversion of the tenancy and a change of status in the 





family, quoad the property specified, changing, as it were, 
* the joint, tenancy thereof into a tenancy in common ; and 
by operation of law making the members of the previously 
undivided family a divided family in respect of such 
property. Appovier alias Seetaramier vs. Rama Subba 
Aiyan. 11 M. T. A., p. 75. 

14 Held , that by Hindu law, a house purchased in the 
name of one of two brothers living undivided, is the pro¬ 
perty of both. Sidapa Bin Revapa vs. Poonea Kootv. 
<81st March 1851. S. D. A., Bum., p. 100. 

15. Any male representative of an undivided Hindu 
family is entitled to the Wywat or office of a Wuttun 
in preference to a female. Anpoorna Baee Rome Bulwun- 
trow Deshmook vs. Janrow Wullu Dew row. 15th October 
1847. S. D. A., Bom., p. 7*1. 

16. Where (notwithstanding a separation in food and 
residence) no formal partition of the family has taken place, 
the family must be considered joint and undivided, and 
that in such a case a widow cannot succeed to or retain 
possession of her husband's share as against his surviving 
brothers, but is only entitled to maintenance. JBadamoo 
lioer vs. Wazeer Sing. 5 W. R., p. 78 ; I Wym., p. 11G. 

17. The mere circumstance that one of several brothel's 
of a Hindu family occupied a separate duelling house, does 
not rebut the presumption of the family being joint, if 
it appear that they dealt with the family property as joint 
property. Mussamut Belas Koer vs. Baboo Bhowanee 
Buksh Narain Sing, and others. 1 Marshall, p. G41. 

18. A Hindu family may be undivided as to mess, but 
divided as to property. The fiuding of the Lower Appel¬ 
late Court that the parties to the suit formed “ an undivided 
family ” was held to be a sufficient finding that they wore 
not divided as to property. Bhooput Roy vs. Motty Roy. 
Sevestres Con., Mar., p. 4 a. 

11). Property of an undivided Hindu family aliened to its 
prejudice by the managing member of it, recoverable, 
under the circumstances of the case, by the other members 
as against the alienee. Ramasamy vs. Sashachella. 2 Sfcr., 
N. M. a, p. 234 

Sec Sashachella vs. Veneatachella.— Ibid, p. 329. 

20. The rule of Hindu law in cases of joint family pro¬ 
perty ( i.e., that it must be presumed to be joint until 
proved to be the contrary) is applicable to a case where the 
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property has passed by sale into the hands of third parties, 
and has been redeemed by private purchase by one of the 
former shareholders. Gooroopersaud Roy m Dabeepersaud 
Tewary. 6 W. R., p. 58. 

21. The mere fact of certain property standing in the 
name of one member of a joint family is no index to the 
real owner, nor is separate possession any evidence of 
separate acquisition. 

The onus probandi is on the party who pleads separate 
property. Lalla Beharee Lall vs. Lalla Mad ho Pcrsaud; 
6 W. R., p. ea 

USAGE. 

1. The presents made by pilgrims of certain sects {viz., 
Mali rat ta, Jhireah, Ooriah, Bengallee, Parbuttee or Hill 
tribe, and the Gossains or Fuckeers) to any one of the 
Benares Gungaputras or conductors must he divided 
equally among them all, according to the usage of the 
tribes. Doyalnath vs. Kewulram. 22nd February 1826. 
4 Seh Rep., p. 123. 

2. To establish a family custom at variance with the 
ordinary law of inheritance, it is necessary to show that 
the usage is ancient and has been invariable, and it should 
be established by clear and positive proof. Rajah Nu~ 
gender Narain vs. Roghoo Nath Narain Bey. Suth. Rep., 

p. 20. ‘ 1 1 

^ 3. The written law of the parties takes precedence of 
Caste usage. Baee Rutton vs. Lalla Munnohur. 4th March 
1848. S. D. A., Bom., p. 86. 

4 Where parties agreed to a decision according to the 
Mithila law, the specific authorities of that law, and not 
those of the Mitacshara, should be cited to support a 
Vyvashtha. Gopaul Sing vs. Bheekun Lall. 14th March 
1859. S. B. A., Cal., p. 294. 

5. A claimed a temple or Muth called Kubeer Chourah 
in the filial) of Cuttack, on the ground that the late 
Mohunt was Nyhujogee or Beyjogee and the plaintiff was 
also ot the same persuasion, and a chela or disciple of the 
lato Mohunt, who had duly appointed him his successor, 
that the defendant in possession was a Sunjogee, and 
therefore incapable of being a Mohunt. Held , that a 
beyjogee only could be Mohunt of the Muth in dispute. 
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Mohunt Gopaul Dass vs. Mohunt Kirparam Dass. 25th 
March 1851. S. D. A., Cal., p. 162. 

G. Where a prescriptive usage is proved or acknowledged 
to exist iu any locality, such usage of itself is law binding 
on all classes to whom the usage has prescriptively been 
held applicable. It is unimportant whether the usage Inis 
given local force to rules of Mahomedan, or of Hindoo, or 
of any other law. Wnatever has been so established by 
usage has become law within the local limits. It is on 
this principle that the Mahomedan law of pre-emption 
has been held to be in force among parties whether 
Hindoos or Mahomedans, in the Behar Districts. Sheik 
N uzzur Ali vs. Callee Churn. 8th May 1851. S. I). A., Cal., 
p. 322. 

7. Whenever the plea of family custom is got up against 
the ordinary law of inheritance, it is necessary that the 
usage be ancient and invariable and be established by 
clear and positive proof. Rajah Koer Narain Roy vs. 
Dhurineedhur Roy. 7th June 1858. S. D. A., Cal., p. J132. 

8. Held , that in ad Hah Hurrishpore in zillah Cuttack 
the custom of Phoolbihae prevails. That in the zillah 
the son of a Phoolbihaiee succeeds to the property in 
preference of the agnates on failure of male issue by a 
Pat-Ranee, that the defendant in the present case is the 
son by Phoolbihaiee of the late Chukerbutty Morigraj, 
zillahdar of Hurrishpore and as such is entitled to succeed 
to the killah in preference of the plaintiff who claims as 
the son of Adhikaut, uncle of the Chuckerbutty. Pran- 
dhur Roy vs. Ramchunder Mongraj. 29th January 1801. 
S. D. A., Cal, p. 16. 


VENDOR AND PURCHASER. 

1. [Though a purchaser for value is not bound to prove 
the antecedent economy or good conduct of a Hindu 
widow who alienates a portion of her husband s estate, or to 
account for the due appropriation of the purchase-money, 
he is bound to use due diligence in ascertaining that there 
is some legal necessity for the loan, and he may be reason¬ 
ably expected to prove the circumstances connected with 
the loan. Govindraonee Dossee vs. Sham Loll By sack, and 
Kali Coomar Chowdry vs. Ramdass Saha. Suth. Rep., 
p. 153.] 





2. In a suit for mutation of names by a purchaser from 
a Hindu widow, the purchaser must prove the legality of 
his purchase if he chooses to bring an action against the 
reversioner. Oditnarain Sing m Dtmrm Mahtoon. Suth. 
Rep., p. 268. 

3. The property of two half-brothers (A. and B.) having 
been attached by loan account of a debt incurred by A., 
a suit was entered by B. for the release of his half-share. 
Held ? that persons lending to members of an undi¬ 
vided family must take care that the transaction be 
entered into under such circumstances as would at the 
time justify them in considering that the borrower being 
otherwise competent to act as the representative of the 
family would lav out the money for the family's good, 
and not to require that the lender should ascertain the 
manner in which the money might subsequently be 
expended. Govind Bin Luxumon vs. Sukharam Raghoshet 
Hevvre. 28th July 1861. 8 S. D. A., Bom., p. 158. 

4. [Where there is no doubt as to the necessity for a 
sale by a Hindu widow, and the vendee pays a fair price for 
the property sold, and acts throughout bond fide, the mere 
fact of only two-thirds of the purchase-money having been 
paid to creditors, would not invalidate his conveyance, he 
not being bound to see to the application of his money. 
Rumgopaul Ghose vs. JBullodeb Bose. Suth. Rep., p. 385.] 

5. [A mere declaration of necessity is not sufficient to 
justify a purchase from a Hindu widow, Guugagovind 
Bose vs. Sreemutty Dhunmonee. 1 W. E., p. 60.] 

6. [The first duty of a purchaser from a childless widow 
is to satisfy himself, as an ordinary prudent man would do> 
as to her right to sell. Ramdhone Bhuttacharjee vs. 
Ishanee Dabee. 2 W. R., p. 123.] 

7. A mortgagee acquiring by operation of law the pos¬ 
session of an estate mortgaged by a Hindu father without 
the son’s consent, is bound to enquire whether the debt, 
on account of which the mortgage is given, is a legally 
necessary one or not; otherwise it will not avail him that 
the Court has on his application declared the mortgage 
foreclosed, or the conditional sale rendered absolute. 
Purmamund vs. llussamut Orumbah Koer? Suth. Rep., 

' p. H3. 

8. Where a plaintiff sought to set aside a sale by a 
Hindu widow, upon the ground that there was no necessity 
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to sell, and the Judge found against him on that point. 
Held, that it was not necessary for the Judge to enquire iri 
this suit as to whether there was a necessity to raise 
money for religious purposes; for even if there had been 
no necessity, on that ground the purchaser could not have 
been turned out of possession without a refund of that 
portion of his purchase-money which went to discharge 
the debt, and the plaint-iff was not bound to tender that 
money in the widow’s lifetime. Rajah Sba vs. Mussamut 
P^r butty Ojhain. Suth. Rep., p. 140. 

9. A purchaser from a Hindu widow of a portion of her 
husband’s estate is bemud to use duo diligence in ascer¬ 
taining that there was legal necessity for the loan, and the 
circumstances under which the loan was contracted. Govind 
Moneo Dossee vs. Shamloll Bysack. Suth. Rep., p. 153. 

10. ( There is nothing in the Hindu law to show that 
the property of a deceased person is so hypothecated for his 
debts as to prevent his heir from disposing of it to a third 
party, or to allow a creditor to follow it and take it out of 
the hands of a third party who has purchased in good faith, 
and for valuable consideration. The creditor may hold 
the heir personally liable for the debt, but he cannot 
follow the property. Unnopoorna Dassea vs. Guuganarain 
Paul. 2 W. R., p. mQ 

(See Nilkaut Chatterjee vs. Pearymohun Das. 3 B. L. E., 
0. tt, p. 7.) 

WIDOW. 

1. A widow is not competent to alienate property 
which she has purchased with funds derived from her 
husband’s estate after his death, and purchases from such 
funds will not belong to the widow, otherwise than as the 
land from which the money arose belong to her. Nehul 
Khan m Hurhurn Lall. H. C., N. W. P, Vol. I., p. 219. 

2. Held, that a party succeeding as heir to an estate, 
the sale of which, by the widow of the person from whom 
he inherits, has been set aside, is bound to refund the pur¬ 
chase-money paid to the widow for the purpose of dis¬ 
charging liabilities on the estate. Roostum Sing vs .. Alum 
Sing* H. C., N. W. P., Vol. I., p. 291. 

3. Where the transfer was made by the widow in 
favor of her daughter who was lawful heir to the property. 
Held , that the plaintiff, a reversioner, has no cause of action 





i0 f\NDW 




/CIV 


APPENDIX, 


% 


as his reversionary right is not prejudiced thereby. Nalmr 
Sing vs. Mussamut Ranee Koonwur. H. 0, N. W. P, 
Vol. I., p. 235. 

4. Held, thert a daughter was competent to sue during 
the lifetime of her mother, the incumbrancer, the 
daughter being the immediate reversioner, and her 
reversionary right being seriously threatened. Mussamut 
Golab Koonwur vs. Sib Sahi. H. 0., N. W. R, Vol. II., 
p 54. 

5. Held , that the widows right to maintenance being 
a charge on the property forming her deceased husband’s 
estate, remain claimable out of the property, notwithstand¬ 
ing its alienation by the heirs unless, she bargains to forego 
it. Heera Lall vs. Mussamut Kousillah. H. C., N. W. R, 
Vol. II., p. 42. 

G. Held y that a widow cannot, under Hindu law, dis¬ 
pose of immoveable property given to her by her husband, 
which has become a portion of her Streedhun, the absolute 
dominion of a woman over her peculiar property not extend¬ 
ing to land. Baboo Gun put Sing vs. Gunga Bersaud. H C., 
N. W. R, Vol. II, p. 232. 

7. A suit by a widow to set aside the sale of a judg¬ 
ment-debtor’s right as reversioner, is not maintainable. 
Mussamut Shib Koonwur vs. Sadhoo Sing. H. C, N. W. R, 
Vol. II, p. 255. 

8. [Although the Shastars impose on a Hindu widow 
the duty of living with her deceased husband’s relatives, that 
duty has been regarded by the British Courts as a moral 
duty, which they will not lend tlieir aid to enforce, and 
of which the non-performance does not deprive the widow 
of her right to inherit. By consent of the parties for the 
protection of the estate, which consisted of cash, the Court 
ordered the amount to be invested in Government Pro¬ 
missory Notes, in the joint names of the widow and brothers 
of the deceased, and directed that the interest should be 
paid to the sole receipt of the widow, with liberty for her 
to apply to the Court to order a sale, if any necessity arise 
which would justify a sale under the Hindu law. Aurarut 
Koov. aree vs. Baboo Kader Nath Gho.se. PI. C, N. W. P., 
Vol. Ill, p. 182.] 

9. Heldy that a subsequent imperfect partition of a 
share to which a widow succeeded her husband in a joint 
ancestral estate, does not per se convert her limited life- 
interest therein into an absolute proprietary right. Pohup 
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Singm Cbaiusookh. 17th April 1866. S. D. A., N. W. R, 

p 125, 

10. Held , that a childless Hindu widow who had suc¬ 
ceeded her husband in the possession of a separate estate, 
is perfectly competent to assign the profits thereof to the 
payment of a debt. Koowar Sheo Mungul Sing vs. Mus- 
samut Gonesh Koower. December, S. D. A., N. W. R, 

p. 108. 

it. A widow does not inherit the property of her husband 
when held in co-parcenary. She is only entitled to main¬ 
tenance. Nuud Koowar vs . Tootee Sing. 4 Sel. Rep., 
Gal., p. 830. In note in Muasamut Gyan Koonwor. 

12. A childless widow takes a limited interest in her 
husband's estate. Panchcowree Mahtoon vs. Kaleechurn. 
9 W. R., p. 490. 

13. According to the Hindu law as current in Benares, 
a childless widow is not entitled to succeed to the estate of 
her husband, which devolved entire on him from Iris ances¬ 
tors to the exclusion of his brothers. Rajah Shumshere 
Mull vs. Ranee Dilraj Koomvur. 31st January 1810* 
2 Sel. Rep., Cal, p. 216. 

14. According to the Hindu law as current in Agra, 

a childless widow, after her husband's death, will succeed to 
the moiety of a village granted to iiim and his brother by 
the Rajah of the country on a rent-free tenure, partition 
being presumed. She has only a life-interest therein, and 
cannot alienate it. After her death it will go to her 
husband’s heirs. Than Sing vs. Mussamut Leetoo. 2nd 
December 1819. 2 Sel. Rep., CaL, p. 411. 

15. According the Mithila Law, a childless widow 

does not succeed to her husband's share of a joint undi vid¬ 
ed estate, if there be brothers of the husband living. 
Baboo Runjut Sing vs. Baboo Obbye Narain Sing. 26th 
July 1817. 2 Sel. Rep., Cal,, p. 315. 

16. [The widow of a brother of a divided family cannot 
alienate her interest in her husband's separate estate to the 
prejudice of reversionary heirs, except under legal necessity. 
Ramkissen Singh vs. Cheet Banao. Suth Rep., p. 101. 

17. A widow's claim to maintenance upon an estate 
does necessarily render the sale of the property subversive 
of her right, for even if there be no other property, out of 
which that maintenance can be derived, there is nothing 
to prevent her from suing to establish her right to make 
her maintenance a charge upon the property sold. Ammu- 

o 
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moyh Goopta m Gopal Chunder Bancijee. Suth. Rep., 
p. 310.] 

18. [A Hindu widow is incompetent to sue as repre¬ 
sentative of her deceased husband while sons are alive. 
Ramkanye Gossainee vs . Meernomoye Dossee. 2 W. R, 
p. 49.] 

19. Widows have no part in their husband's joint estate, 
and the mere fact of the husband having treated a pro¬ 
perty as his own, so far as to mortgage it during his 
lifetime, is no sufficient reason for the conclusion that th£ 
property was his separate property, and, as such, descended 
to his widows. Lewis Cosserat m Sudaburfc Pershad 
Sakoo. 3 W. R., p. 210. 

20. [A widow of a childless member of a divided family 
is entitled to a life-interest in her husband's estate after 
the death of an adopted son before attaining majority. 
Soondur Koomaree Dabea vs. Gudadkur Pershad Tewaree. 
4 W. R, Privy Council Rulings, p. 116. 

21. A widow succeeding to the estate of her own son 
docs not lose the right to exercise the power of adoption. 
By making an adoption, she divests herself of her own estate 
only. Bycunt Monee Roy vs. Kristo Soondry Roy. 7 
W. R, p. 392 ; 3 Wym., p. 255. See Mussamut Bhoobun- 
moyee Dabee V8. Ramkishore Acharj Chowdree. 10 M. I. 
A./p. 279.] 

22. A. widow of a member of a joint Hindu family can¬ 
not succeed to her husband in preference to his brother, 
and is no heir to her brother-in-law or to his widow. Baneo 
Pershad V8. Mussamut Atohaboodhy. 7 W. R, p. 292 ; 3 
Wym., p. 189. 

23. Funeral expenses of a widow is chargeable on the 
share or estate of her late husband, by whomsoever taken, 
and not against her daughter, on pretence of her inheriting 
the Streedkun of her mother. Sheolall vs. Iebha. 1 Borr., 
p. 473. 

24. A widow on marrying again must deliver up all 
her late husband s property to his daughter, in default of 
his nearer heirs. Alienation of it by the widow to her first 
husbands nephew set aside in favor of her daughters 
claim. Hurkoonwur^tf. Rutton Baee. 1 Borr., p. 475. 

25. A widow whose husband pre-deceased his father 
has no claim to a share of her father-in-law’s estate along 
with the daughters of another son who survived his father. 
Mussamut Jeethee vs. Mussamut Sheo JBaec. 2 Borr., p. (140. 
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26. A widow cannot betroth c her daughter without 
consent of her husband’s brother. Kumla Buhoo vs. 
Munnee Sunkur Ichha Sunkur. 2 Borr., p. 7*16. 

27. A childless widow takes as heir, but it is only a 
special and qualified estate. If there be collateral heirs of the 
husband, the widow cannot alienate the property, except for 
special purposes, such as for religious or charitable objects, 
or those acts which are supposed to conduce to the spiri¬ 
tual welfare of her husband, in which circumstances she 
has a larger power of disposition than that which she 
possesses for purely wordly purposes. To support an aliena¬ 
tion for the latter purpose, she must show actual necessity. 
The Collector of Masulipatum vs. Cavaly Vencata Nar- 
rainapah. 8 M. I. A., p. 529. 

28. Waste on the part of a Hindu widow in possession 
being proved, it is not competent to the Court to put 
the reversioner in possession, assigning maintenance to the 
widow. A manager should be appointed to the estate 
accountable to the Court. The reversioner may be 
appointed such manager. Mussamut Maharauivs. Nanda 
Lai Misser. 1 B. L. R., A. C., p, 27. 

29. [A widow may, as guardian of her infant sons, sell 
the land descended to them, when necessary, for support of 
the family Doe Dem . Bissonath Dutt vs t Doorgapersad 
Day. Montriou., C. H. L, p. 542.] 

30. A Hindu died possessed of self-acquired property in 
land, leaving no sons or sons’ sons, but one widow, a 
daughter by the widow', and another (laughter by an elder 
wife, deceased. The last died in the widow’s lifetime, 
leaving two sons. 

Held, that the daughters as co-heiresses took an estate 
in remainder, in vested interest on their father’s death, 
and that such vested right, on the death of one of them 
during the widow’s lifetime, passed by inheritance to her 
sons, who, upon the widow’s death, became entitled to 
enter into possession of their mother’s half as her repre¬ 
sentatives. 

The widow in Western India has only a particular 
estate for life in the immoveable separate property of her 
deceased husband. Jaraiyatram and Uttamram vs. Bai 
Jamna. 2 B. H. C. Reps., p. 11. 

31. Held , that a Hindu widow having a life-interest only 
in immoveable property inherited from her husband has 
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an independent power of sale over the same to the extent 
of such life-interest, and no further. Mayaram Bhairam 
vs. Moteram Oovindram. 2 B. H. 0. Rep., p. 818. 

82. A childless Hindu widow and nearest heir of her 
deceased husband has, .under the Mitacshara law, an 
absolute right over all the moveable property left by him, 
and can alienate it to whomsoever she pleases. 

A Government Promissory Note is not a “ corrody, ” 
and consequently not immoveable property. Doorga Daye 
vs. Poorun Day. 5 W. R., p. 141. # 

88. Where property is joint and undivided, a widow 
cannot succeed, but is entitled to maintenance only. The 
withdrawal by her husband’s brothers of their claim to his 
share cannot give her a title to succeed to it, Monhurun 
Koonwur vs. Thakoor Pershad. 5 W. R., p. 176 ; 1 Wym 
p. 244. 

84. [ A Hindu widow who, for no improper purpose 

leaves her husband’s family, does not thereby forfeit her right 
to maintenance. Ahollya Bai Debia vs. Luckhi Monee 
Debia. 6 W. R., p. 37 ; 2 Wym., p. 49.] 

35. Held, that the sale by a , widow of a house which 
forms part of the undivided family property of her late hus¬ 
bands family was unauthorised and invalid, and that such 
a sale can in no wise affect the liability of the property to 
answer the debts of a member of that family. Tree- 
bhowan Khooshal vs. Lulloo Soor Chund. 26th August 
1861. 8 S. D. A., Bom., p. 198. 

36. On suit by reversionary heirs, a widow was deprived 
of the management of the property, as her acts were entirely 
subversive of the rights of the heirs. Nundlall vs. Bolakee 
Beehee. 24th July 1854. S. D. A., Cal., p. 351. 

37. [A personal decree against a widow does not bind her 
husband's estate. Shahzada Mahomed Rubeenoodeen vs. 
Ranee Prosono Moyee Dabee. 6th March. 2 S. D A 
CaL, of 1860, p. 358.] 

38. The widow of an undivided Hindu has no right to 
sell his property for payment of his debts, even though it be 
self-acquired. Namasivaya Cketti vs. Sivagami. 1 Stokes 
p. 374. 

89. Where a widow sued to recover from the brothers 
of her deceased husband a share of the property which 
remained undivided at his death, a division of part of the 
family property having taken, place during the lifetime 
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of the husband. Held, that the plaintiff had no right to 
recover the property which remained undivided at the 
death of her husband. Timmi Reddi vs. Achannua. 2 
Stokes, p. 325. ^ 

40. A sale by a widow of property derived from her 
husband who is divided in interest from his own family, is 
valid for life. Such a sale will not be set aside at the in¬ 
stance of a divided brother of the husband. Bhagavatamma 
vs. Pam pauna Ganda. 2 Stokes, p. 393. 
v 41. There is no rule of Hindu Law which recognises any 
authority in a widow entitled only to maintenance to 
make contracts for necessary supplies binding upon the 
heir in possession of the family property and liable to 
maintenance. Ramasamy Aiyan vs. Minakshi. 2 Stokes, 
p 409. 

42. A Hindu widow has an absolute right to the fullest 
beneficial interest in her husband's property inherited 
by her for her life. She takes as heir a proprietary 
estate in the land, absolute for some purposes, although 
in some respects subject to special qualifications, and her 
disposition of the property is good for her life. 

43 The proposition that a widow has no estate in her 
husband’s immoveable property, but only the personal 
enjoyment of the usufruct is untenable. Kanmvadhaui 
Yenkatea Subbaiya vs. Joyce Narasingappa. M. H. CL 
Rep, Mills, p. 116. 

Right to adopt. See “ Adoption/' 

WILL. 

Testamentary power. 

1. The title of a remote kinsman, though heir of a 
Hindu testator, who died without leaving issue, or any near 
relative surviving him, and with whom that remote kins¬ 
man had not been united in food, worship, or estate, 
cannot prevail against the title of a devisee of the property 
of that testator, whether such property was by the tes¬ 
tator self-acquired, or held in severalty, either by virtue 
of a partition or of the non-existence, or, if any ever did 
exist, of the extinction, of co-parceners. Narothun Jagjivan 
vs. Karsandas Hurrikisandas. 3 B. H.C. Reps., A. C. p. 6. 

2. By the Hindu law as administered in the North 
Western Provinces, a Hindu has power to make a testa¬ 
mentary disposition in the nature of a will. A disputed 
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will made by a Hindu, disposing of self-acquired estate 
among his family, established. Nana Narian Rao V8. Hur- 
ree Punth Bhao. 9 M. I. A., p. 96. 

3. A Hindu may make a nuncupative will of property 
moveable and immoveable. Srinivasamma vs, Vijayammal. 
2 Stokes, p. 37. 

4. By the Hindu law prevailing in Madras, a Hindu iu 
possession, without issue male, kinsman, or co-parcener, 
has power to make a will disposing of ancestral as well 
as self-acquired estate. Nagalutchmee Unimul vs. Goopoo 
Nadaraja Chetty. 6 M. I. A., p. 309. 

6. A Zemindar having no issue is capable of alienating 
by deed or will a portion of his estate which in default 
of lineal issue and intestacy would vest in his wife, without 
her consent. Mulraz Lachmia vs. Chalekany Yencata 
Rama Juggananda Row. 2 M. I. A., p. 54. 

6. By the Hindu law, as laid down in the Benares or 
Western school, although a widow may have power of 
disposing of moveable property inherited from her husband, 
which she has not under the law of Bengal, yet she is by 
both laws restricted from alienating any immoveable 
property which she has so inherited ; and on her death 
the immoveable property, and the moveable, if she has 
not otherwise disposed of it, will pass to the next heirs 
of her deceased husband. There is no distinction with 
respect to such alienation between ancestral and acquired 
property. Mussamut Thakoor JDayee vs. Rai Boluckram. 
11 M. I. A., p. 139. 

7. S.< a Hindu, having a wife and one daughter, executed, 
in his last illness a document attested by two witnesses 
as follows :—&, proprietor of, &c. “Up to this date, I have 
no son of the body. Under these circumstances the malicks 
of the whole of my estate, real and personal, are my wife 
B. 0. and my daughter W. C. Therefore I, considering this 
for the purpose of registering the names of my wife 
and daughter iu substitution of my own name, appoint 
B as my attorney. It is proper that the aforesaid attorney, 
after presenting himself before the huzoor, should 
petition to the above effect, asking for a mutation. What¬ 
ever is done in the management of the case, I confirm it 
as my own act. Dated, &c/\ Three days before the death 
of 8. B . the person named as mooktear presented a 
petition • of 8 . to the Collector, reciting the want of heirs 
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male, and which then continued thus, “ Under these circum¬ 
stances, my wife, and my daughter W. 0. are my heirs. 
Be that as it may, after my death all my property paying 
revenue to Government or rent-free will devolve on my 
aforesaid wife and daughter. Consequently keeping this in 
view, I file this petition to you, praying that on striking off 
my name, the names of B. C., my wife, and of W. 0,, my 
daughter, be substituted for my name as proprietor in 
regard to the estate, revenue-paying and rent-free, in the 
nooks of mutation and the Collectorate papers, and may 
remain current from the date” Held, that these two docu¬ 
ments constituted a disposition of the properties by S. by 
a testamentary instrument valid according to Hindu law, 
and that upon the death of S, f his wife and daughter 
acquired a joint interest in the property. Baboo Kooldeb 
Narain Shahee vs, Mussamut Wooma Coomaree. 1 Mar¬ 
shall, p. 835. 

8. A., a Hindu, died leaving two grandsons, B . and C. to 

whom his estate descended They were joint in food, 
worship, and estate. The property was wholly situated 
in Bengal, and the family, w r ho originally came from 
North Western Provinces, had long been resident there. C. 
died leaving his widow', D., and his brother B. surviving 
him. B, t w ho was manager, died two and a half years after 
C. After B’s death, D. brought her suit to establish her right 
as widow of G. to a moiety of family property. The repre¬ 
sentatives of//. set up an instrument, which they alleged to 
be the will of C 7 ., whereby he bequeathed his share to r B. f 
reserving maintenance to I). 

The Judge of the Zillah Court of Nuddea held that 
the alleged will of 0. was genuine, and dismissed D's suit. 
The High Court, on appeal, held (1), that D. ought firstly 
to have shown her title to sue, i.e., she having admitted 
that the family came from Mithila, she ought to have shown 
that they were no longer governed by the Mitacshara ; 
(2), that for several generations the rule of inheritance had 
been according to Dayabhaga ; (3), that the alleged will 
was not proved, (there was evidence before the Court of 
the factum of the will adequate to the proof of an ordi¬ 
nary will, but tbe Court held that this evidence was out¬ 
weighed by the internal improbabilities) ; (4i), that if the 
rule of inheritance was not according to Dayabhaga, the 
will was inofficious. 
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On appeal to the Privy Counci], Held — 

—It would be a rash conclusion on the state of the 
evidence in the case to suppose a preference gf the law of 
Bengal likely to be operative on the mind of the testator ; 
and therefore there was no foundation for treating the 
wil 1 as inofficious. 

2nd .—It was not necessary to decide whether the rule 
of inheritance was according to the Dayabhaga or the 
Mitacshara. 

3rct—The evidence was adequate to the proof of aft 
ordinary will, and there was no internal improbability of 
the will, sufficient to discredit it. 

Hindu law is in the nature of a personal usage or 
custom, and probably migratory families or tribes would 
retain their own usages. The presumption is in favor of 
the continuance of the ancient family custom. 

The decision of the High Court reversed, and‘the deci¬ 
sion of the Court of Nuddea restored and affirmed. 
Surendra Nath Hoy vs. Hiramani Barmani 1 B. L. ft., 
P. C\ p. 26. 

9, A will is not a valid document under the Hindu law. 
A bequest does not amount to an alienation of property, 
and at the demise of the deceased the law of inheritance 
would take effect Chokalinga Seivagaren vs. Jyab 
Moodelly. M. S. I). A., 1859, p. 35. 

10. Property cannot be devised by will under the 
Hindu law. Easale Aurumugum vs. Pillaynya, M. S. I). 
A., 1859, p< 24G. 




Notes of Cases decided by the High Courts of the several 
Presidencies on points of Hindu Law while the Ap¬ 
pendix was in the press. 

HIGH COURT OF BOMBAY. 

Family Custom — Primogeniture—Rights of children 
of different wives of the same casta to inherit ancestral 
property. 

Where there is a plurality of wives equal in caste, the 
sons of each wife (not being the first wife) take precedence 
according to the dates of their respective births, and with¬ 
out reference to the dates of the marriages of their res¬ 
pective mothers. 

Succession in consequence of primogeniture amongst 
Hindus in India seems to be the rule only in the case of 
large semindaries and estates, which partake of the nature 
of principalities. 

In estates to which the ordinary Hindu Law of Inheri¬ 
tance administered in Western India applies, it is not 
competent to a father to dispose of their ancestral property 
to one son to the prejudice of others. Bhujangrav bin 
Davalatrav Ghorpade vs. Malojirav bin Davaiatrav Ghor- 
pade. 5 H. G, Bom., A. C. J p. 161, 

Minority , 

Held , that a Hindu of the age of seventeen years was 
competent to apply for the execution of a decree obtained 
by a deceased person of whom he was the representative. 

Reg. V. of 1S29, Sec. VII, CL, 3, does not prevent a 
Hindu less than eighteen years of age from suing, but 
restricts him to a particular period, after which he is no 
longer a minor. Gangadhar Raghunath vs. Chimnaji 
Kashav Damle._H. C., Bom., A. C. J. f p. 95. 

Ancestral Estate—Construction of Hindu Will — Guar¬ 
dian—Adoption of acts of—Hindu Widovfs estate. 

V , a Hindu, being possessed of property, both move- 
able and immoveable, which he had acquired by making 
partition with his brother of their joint ancestral estate, 
died in 1850, after making a Will in the English language, 
by which, after various bequests, he disposed of the 
residue of his said property : one-third to his son V abso¬ 
lutely ; one-third to his son L absolutely; “ and tho 
remaiuing clear third share to my grandsons K, V. (? 
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and N, the sons of my late son Moraba, deceased, their 
and each of their respective heirs, executors, admi¬ 
nistrators, and assigns, share and snare alike.” These 
residuary bequests were not to take effect until the death 
of the testator's widow, who was appointed executrix and 
manager of the whole estate during her life. 

The estate was divided by arbitrators in 1855, after 
making provision for the testator's widow, in substantial 
accordance with the Will, and V and L immediately 
entered into possession of their respective third shares ; the 
third share allotted to the four sons of M, who were then 
infants, represented by tbeir mother and guardian, 
remained unapportioned until 1863, when, on a suit being 
filed, the greater part of the moveable property was appor¬ 
tioned. The immoveable property continued unapportioued, 
the bill stating that it was not for the interest of the 
minors then to apportion it; and the sons of M continued 
to enjoy the rents and profits, living together as an undi¬ 
vided Hindu family, the property being succesively man¬ 
aged by the eldest surviving brother. In 1866, the then 
surviving sons of M\ having attained their majority, 
joined with V, the son of the testator, in conveying to a 
purchaser a bangld , which had been allotted to him as 
portion of his share under the Will. 

In suit brought by A, the widow of K y against K's 
surviving brothers, and S \ the widow of his brother V, 
in which L claimed to be absolutely entitled, as heir of 
her husband (and also as heir of her daughter, who died, 
after the husband’s death, childless and unmarried), to a 
fourth part, of the third share of the estate allotted by 
the Award of 1855. 

Held, that the surviving brothers of K had, by their 
conduct since attaining their majority, adopted the acts 
of their mother and guardian, and had agreed to treat 
the Will of the testator as a valid Will, and were accord¬ 
ingly estopped from disputing its possessions. 

Held , further, that the language of the testator showed 
an intention that his grandsons should take the one-third 
between them in severalty, and as members of a divided 
family, and that the Will must be so construed. 

A Hindu widow succeeding to the immoveable property 
of her deceased husband, and also claiming as heir to her 
only daughter, who died after her father, childless and 
unmarried, is only entitled during her life to a widow's 
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estate. The doctrine laid down in the Division Court, 
that ancestral property after partition can be disposed of 
by Will, in the same way as self-acquired property, dis¬ 
approved of, as opposed to the authorities and general 
spirit of Hindu Law. Lakshmibai vs. Ganpat Horaba, and 
Ganpat Moraba vs . Lakshmibai. 5 H. C., Bom., 0. G . J., 

p. 128. 


HIGH COURT, CALCUTTA. 

Joint family — Presumption — Onus. 

In a suit for possession of certain properties, on the 
ground that they were joint, and that plaintiffs had been 
wrongfully kept out of their share after a separation 
between them, and in which defendants averred that the 
family had separated long prior to the time alleged by the 
plaintiffs, and that the properties were acquired solely by 
their ancestor. 

Held, that until the defendants gave proof of the sepa¬ 
ration alleged by them, the presumption was in favor of 
the family having been joint, and that the onus was on 
the defendants Peary Lall vs. Bukharree Lall. 12 W. ft, 
p. 124. 

Will—Nuncupative Will—Donatio mortis caxisa. 

Where a Hindu, during his last illness, and two or three 
days before his death, handed over certain Government 
promissory notes to one of his sons without reading them, 
it was held by Peacock , G. J., that the English law was 
not applicable, and that the gift was under Hindu law a 
good gift, and passed not only the paper, but also the debt 
and the interest secured by the notes. If the English law 
applied, the gift would be a good donatio men'tis causa. 

Held, by Macpherson , J., under the facts, that the case 
was one of a nuncupative will, and that the paper was 
made over in immediate contemplation of death. Coomar 
Coomar Krishna Deb vs. Coomar Woopendra Krishna Deb. 
12 W. ft., 0. C. A ., p. 4. 

Authority to adopt—Adopted son — Right of—When 
adopted by the widow alone. 

When a widow adopts a son under the authority of 
her husband, such authority must be strictly pursued. 
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The son adopted is adopted to tho husband, and not to 
the widow ; and an adoption by tho widow alone would 
not, for any purpose required by the Hindu law, give to 
the adopted child, even after the widow’s death, any right 
to the property inherited by her from her husband." 

Where a plaintiff was declared by a judgment to be 
entitled to a share of the property sued for, and the 
decree on that judgment awarded the whole of the pro¬ 
perty to the plaintiff, but there was nothing to enable the 
Appellate Court to limit the decree to the share to which 
his right was established, the decree was entirely set aside, 
and the case was remanded to ascertain that share. Chow- 
dry Pudum Singh vs. KoerOody Singh. 12 W. R., P. C 
V . 1 . 

Reversioner—Alienation by Widow—Suit to set aside 

Decree. 

A suit lies by a reversioner to declare that an alienation 
by a Hindu widow will not be binding upon him after her 
death. 

A suit is not to be dismissed, on the ground that the 
plaintiff seeks to set aside such alieuation, but the Court 
will grant him such relief as he is entitled to. Shewuk 
Ram vs. Syud Mahomed Shumsool Hoda. 3 B. L. R., A. C., 
p. 196; 12 W. R., p. 20. 

Joint 'property—Presumption — Onus. 

The fact of joint property standing upon the Collector’s 
register iu the name of the elder brother is no slur on 
the title of the younger, and no ground for a suit on the 
part of the latter for declaration of title. 

In a suit to recover possession of a share of joint property 
sold, in execution, on the ground that the judgment-debtor 
(plaintiff s brother) was the owner of only a portion, where 
defendant pleaded that the whole property had been made 
over by the grandfather by a deed of gift to the judgment- 
debtor. Held, that the plaintiff was entitled to the pre¬ 
sumption of co-partnership and the onus lay upon the 
defence to prove that the property had passed absolutely 
to the judgment-debtor. Gopal Lall vs. Mohnut Bhug- 
wan Doss. 12 W. R, p. 7. 





Notes of Cases decided, by the late Suddcr Dewanny 
Adawlut of Agra , not included in the General Sum¬ 
mary of Cases . 


PROPERTY. 

Acquisition of. 

Under the Hindoo law, acquisitions, whether of real or 
personal property, by one of two brothers with his own 
funds and by unaided exertions, are his sole property, and 
the other brothers cannot claim to share therein, although 
the brothers may be living together in a state of union. 
21st August 1856* Sel. Rep., S. D. A., N. W. P., Vol II., 
p. 438. 


. ANCESTRAL PROPERTY. 

A distribution of ancestral property which has been 
acquiesced in by both parties, cannot be set aside, though 
contrary to the ordinary rules of Hindoo law. 11th July 
1854. Sel. Rep., S. D. A., N. W. P, Vol. II., p. GO. 

Under the Hindoo law, the sale of the rights and in¬ 
terests of a father in ancestral property in payment of a 
debt incurred for the benefit, of the family, extinguishes 
the contingent interests of his sons in the property, and 
gives to the auction-purchaser a right to the posses- 
sion of the entire, property sold. 20th January 1857. 
S. D. A., N. W. P., Vol. II, p. 460. 


ALIENATION. 

The father is incompetent under the Hindoo law to give, 
sell, or otherwise alienate immovables or bipeds when a 
legitimate son is living, without his consent. S. L). A., 
N. W. P, 1846, p. 276. 

A Hindoo widow is incompetent to alienate the real 
property derived from her husband. 20th July 1850. 
Sel. Rep., S. D. A., N. W. P., Vol. I, p. 52. 

Alienation of hereditary property by the head of the 
family during the minority of sons and brothers is lawful, 
if made for their support or for the services of religion, or 
other pressing necessity. 16th September 1850. Sel. Rep,, 
S. D A., N. W. P., Vol. I, p. 77. 

Alienation of a share in an undivided property to a 
relative of donor, without consent of the coparceners, held 






to be opposed to Hindoo law. S. D. A, N. W. P., 1860, 

p. 162. 

lu provinces where succession among Hindoos is govern- 
ed by the Benares Shastars, alienation of joint property, 
even to the extent of the alienor's own share, is invalid; 
hut if the property be partitioned, the trausfer is legal. 
S. D. A., N. W. P., 1864, p. 296. 

Two cousins were joint-sharers iu land. The share of 
one was sold by auction and partitioned. The share of 
the other was inherited by his widow in failure of more 
direct heirs, and held by her as a separate property. Held, 
• in conformity with Hindoo Law Officer’s bywakha, that 
an alienation by gift to her daughter’s son by the widow 
was valid, and that the heirs of the party whose share 
was sold by auction, have no reversionary right to the 
share of the widow. S. D. A., N. W. P., 1860, p. 222. 

Son is not competent to prefer a suit for possession of 
ancestral property, in his father’s lifetime, by cancelment 
of a sale executed by the father on the ground of its 
illegality. S. D. A., N. W. R, 1863, p. 519. 


INHERITANCE. 

Property accruing to an individual by his own labor 
devolves tinder the Hindoo law, where there is no sou 
nor adopted son, upon the widow. 20th May 1850. Sel 
Hep, S. D. A,. N. W. R, Vol. I., p 28. 

The right of inheritance to the estate of a deceased 
guroo, much less of a division of property left by him, 
whether hereditary or self-acquired, amongst his chelas, 
does not exist, but the right ot succession depends upon 
the nomination made by the deceased guroo, confirmed 
by the mohunts of the sect on the occasion of their 
assembling for the performance of their duty. 29th Septem¬ 
ber 1 852. Sel. Rep., S. D. A, N. W. P., Vol., I., p. 469. 

The right of succession to the property of a goesain 
being mohunt of a temple, is regulated by the rules 
applicable to the Sunnyasees. The marriage of such a 
mohunt is not valid, and his widow has no right to iuherit. 
22nd May 1854. SeL Rep, S. D. A, N. VV. R, Vol. II., 
p. 49. 

The illegitimate children of a deceased Brahmin, Cshe- 
trya or Vyasa, have no claim on his estate beyond main¬ 
tenance. 24th February 1857. Sel. Rep, S D. A, N. W. P, 
p. 491. 
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MAINTENANCE. 

The widow of a Hindoo, who died before his father, 
is entitled to food and raiment only. S D. A., N. W. P. 
3859, p. 52. 

K Allotment of maintenance to a Hindoo widow must 
be proportionate to the returns of her husband's estate. 
S. D. A., N. W. P., 1862, p. 96. 



PARTITION. 

A sharer in a joint-property is entitled to claim a sepa¬ 
ration of his share in course of law, but where the division 
would be obviously detrimental to the interests of the 
other sharers in the property, the Courts would be justi¬ 
fied in withholding a decree. Sel. Rep., S. D. A.. N. W. 
Vol. I., p. 279. 

Held , that a father, who, after dividing his property 
among the sons by a first marriage, retaining a mainte¬ 
nance for himself, afterwards re-marries and acquires fresh 
property, exceeding his former property in value, is com¬ 
petent to transfer the property thus remaining and ac¬ 
quired, to his second wife, provided that it is* done for 
the benefit of the issue by the second marriage. S. D. A., 
N. W. P., 1862, p. 71. 

WIDOW. 

Under the Hindoo law a childless widow, although 
she has a right to maintenance and to live with her 
brother-in-law in the family house, has no right to a 
defined share in the house, even when her brother-in-law 
own and occupy the house, still less can she set up a claim 
to continued residence when the proprietary right of the 
owners of the house have passed from their hands in exe¬ 
cution of a decree of Court. S. D. A., N. W. P„ 1863, 
p. 638. 

The right of a widow who had not succeeded by inheri¬ 
tance to the property in suit, but had acquired it by dona¬ 
tion during the lifetime of her husband, and had since 
continued in uninterrupted possession thereof, the property 
moreover, having been self-acquired by the husband, who 
was therefore competent to dispose of it as to him might 
seem lit, cannot be questioned on the ground that the widow 
had no right to a share of the property under (he Hindoo 
Law of Inheritance, S. D. A., W. P., 1859, p» 63. 
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A widow of a Hindoo co-parcener in a joint undivided 
estate is incompetent to alienate by sale to a third party 
the share of her deceased husband, even on the plea of 
the want of funds to meet family expenses. S. D. A., 
N. W. P, I860, p. 785. 


Tn a casein which two Hindoo brothers owned a join 
undivided estate, and one, A> died, leaving a childles 
widow, while the second, JB, survived for 40 years, and 
then died leaving similarly a childless widow. Held , in 
special appeal that under Hindoolaw, the (plaintiff) widow's 
right became limited upon the death of her husband to 
maintenance only, and no right to share in the property as 
heir of her deceased husband could revive upon the death 
of her brother-in-law, B , unless it could be proved that B 
had voluntarily conceded to her such right. S. D, A,, 
R W. P., I860, p.72<). 

Held , that when the owner of a joint ancestral property 
died, leaving a brother, a minor adopted son, who was his 
brother’s son, and a widow ; and when on the adopted 
son’s death the widow obtained possession of the property, 
with the consent of the husband’s brother, the widow 
possesses, under Hindoo Jaw, no right to alienate the 

E roperty during the life of Tier husband’s brother. S. D. A., 
r. W. P v I860, p. 361. 

The widow is not entitled to succeed to joint undivided 
personal property. S. D. A., N. W. P., 1860, p. 364. 

Held, that where the inheritance of a deceased person 
was contested between his widow, on the one side, and the 
widow of a son who had died during his father’s lifetime 
on the other; the latter has, under Hindoo law, no right 
of share in the inheritance, but a right of suitable main¬ 
tenance only, and right to any personal property of which 
her husband had possession during Iris life. S. D. A. 
N. W. P., 1862, p. 240. 

A Hindoo widow by her unchastity and desertion of 
her husbands family, forfeits all claim to maintenance 
and to participate in the proceeds of her late husband’s 
share of his patrimony and the next of kin to her husband 
is competent to exclude her.from the enjoyment of the 
family property. S. D. A., N. W. P., 1862, p. 506. 

Held, that a Hindoo widow is incompetent to alienate 
real property, inherited by her in succession to her husband, 
except for pious and necessary purposes. S. D. A., N. W. P., 
1863, p. *76. 
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